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The recent decision of Parr v. Aruba Petroleum, Inc. promises to be a 
milestone in developing the law surrounding “fracking,” the process of 
extracting gas through hydraulic fracturing. Viewed by different groups 
as a relatively clean and plentiful energy source or as a serious 
environmental threat, members of the public, businesses, environmental 
organizations, legislators, and legal scholars have explored, debated, 
legislated, and litigated the practice of fracking in recent years. Parr, 
however, is the first fracking case to result in a jury verdict. The court’s 
decision (on a single cause of action of private nuisance) did not 
specifically relate to the practice of fracking, but instead considered the 
types of emanations (noise, traffic, dust, odors) resulting from many 
commercial activities. Is Parr, as critics allege, “the fracking case that 
wasn’t,” or does the jury’s verdict signal a significant threat to the 
practice? An examination of behavioral economics and the dynamics of 
loss aversion, framing, identification, and controllability may help 
explain the jury’s response. At the least, Parr signals that public 
uncertainty will increase the liability and political costs of fracking. 
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I. INTRODUCTION 

Hydraulic fracturing, or “fracking,” is a polarizing topic, having 
earned both staunch advocates who see its possibilities for the domestic 
production of energy and ardent opponents who anticipate dire 
consequences resulting from its environmental impact. The practice has 
resulted in over one hundred lawsuits filed by private plaintiffs, none of 
which have gone to verdict prior to the recent jury decision in Parr v. 
Aruba Petroleum, Inc.1 Because its result did not rest on a conclusion 
that the practice of fracking itself constituted a compensable wrong, 
Parr neither vindicated the oil and gas industry by exonerating it nor 
validated critics of fracking. Instead, the decision, based on a single 
cause of action of intentional private nuisance, demonstrated that juries 
were willing to find in favor of private plaintiffs even without a showing 
that fracking itself resulted in direct harm to the lives and property of 
those living nearby. The jury’s decision reflects a particular dynamic of 
group decision-making in light of uncertainty: that loss aversion, 
identification, and framing may explain why juries will support claims 
even where a demonstration of actual harm is uncertain. This is a 
dynamic that policymakers—along with the oil and gas industries—will 
need to consider if fracking is to continue. 

1 Parr v. Aruba Petroleum, Inc., No. CC-11-1650-E (Dallas Cnty. Ct. 2014). All filed 
documents are publicly available at http://www.dallascounty.org/applications/english/record-
search/rec-search_intro.php. 
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Fracking, sometimes termed “fracing” 2  or referred to as hydro-
fracturing or hydro-fracking, involves the high pressure injection of 
hydraulic fracturing fluids, including water, sand and chemicals, deep 
into underground shale formations in order to discharge the naturally 
occurring methane gas contained therein.3  While some predict that 
fracking will be the solution to energy independence, 4  many 
environmental and political groups feverishly oppose the practice.5 
Private individuals have also entered the fray, filing a rising number of 
lawsuits against energy companies alleging that fracking has resulted in 
increased water contamination, 6  air pollution, 7  noise, 8  traffic, 9  and 
seismic activity.10 Other suits have alleged damages resulting from the 
inappropriate disposal of fracking byproducts. 11  Given the lack of 
opportunities to allege regulatory violations, plaintiffs have turned to 
traditional common law causes of action, including negligence,12 gross 
negligence,13 strict liability,14 and trespass.15 Due to the difficulty of 

2  See, e.g., Christopher S. Kulander, Common Law Aspects of Shale Oil and Gas 
Development, 49 IDAHO L. REV. 367, 368 (2013). 

3 Roth v. Cabot Oil & Gas Corp., 919 F. Supp. 2d 476, 482–3 (M.D. Pa. 2013). 
4 Energy economist Phil Verleger estimates that within a decade, the U.S. “will no longer need 

to import crude oil and will be a natural gas exporter.” Indeed, he notes, “[e]nergy self-
sufficiency is now in sight.” John Ydstie, Is U.S. Energy Independence Finally Within Reach?, 
NPR (March 7, 2012), http://www.npr.org/2012/03/07/148036966/is-u-s-energy-independence-
finally-within-reach. 

5 High profile opponents of fracking serve on the advisory board of Americans Against 
Fracking, including Josh Fox, director of GASLAND (HBO Documentary Films 2010) and 
GASLAND PART II (HBO Documentary Films 2013); About the Coalition, AMERICANS AGAINST 
FRACKING, www.americansagainstfracking.org/about-the-coalition/advisory-board (last updated 
2014). See also Board of Directors, 350.ORG, http://350.org/about/board/ (last visited Jan. 23, 
2015); About, FOOD AND WATER WATCH, www.foodandwaterwatch.org/about/ (last visited Jan. 
23, 2015). Proponents of fracking include Energy Tomorrow, an organization purportedly 
supported by America’s Oil and Natural Gas Industry and host of the website 
energyfromshale.org, which lists its supporting organizations. Supporting Energy from Shale, 
ENERGY FROM SHALE, http://www.energyfromshale.org/supporting-organizations (last visited 
Jan. 23, 2015). 

6 See, e.g., In re Lipsky, 411 S.W.3d 530, 536–37 (Tex. App 2013); Mangan v. Landmark 4 
L.L.C., No. 1:12 CV 613, 2013 WL 950560, *1 (N.D. Ohio 2013). 

7 Brief of Petitioner-Plaintiff at 8, Parr v. Aruba Petroleum, Inc., No. CC-11-1650-E (Dallas 
Cnty. Ct., Mar. 8, 2011). 

8 Kamuck v. Shell Energy Holdings GP, L.L.C., No. 4:11-CV-1425, 2012 WL 1463594, *14 
(M.D. Pa. 2012). 

9 Id. 
10 Sheatsley v. Chesapeake Operating, Inc., No. 2011-28 (Perry Cnty. Cir. Ct., Ark., Mar. 23, 

2011), removed, No. 4:11-cv-353 (E.D. Ark. Apr. 4, 2011). 
11 Fiorentino v. Cabot Oil & Gas Corp., 750 F. Supp. 2d 506, 513 (M.D. Pa. 2010); Hill v. 

S.W. Energy Co., No. 4:12-CV-500-DPM, 2013 WL 5423847, at *1 (E.D. Ark. Sept. 26, 2013); 
Roth v. Cabot Oil & Gas Corp., 919 F. Supp. 2d 476, 486–87 (M.D. Pa. 2013). 

12 In re Lipsky, 411 S.W.3d 530, 537 (Tex. App. 2013). 
13 Id. 
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proving causation, invasion, standing, and loss, however, plaintiffs have 
recently begun to pursue their claims as nuisance actions, enabling them 
to “avoid some of the really difficult causation issues” otherwise 
required to “prov[e] specific damages in fracking cases.”16 

The large majority of fracking cases are pending, have been settled 
confidentially, or have been otherwise dismissed.17 This paper examines 
the first fracking related case to reach a jury, Parr v. Aruba Petroleum, 
Inc.18 While Parr was a widely discussed case from its inception, 
reactions to the jury’s nearly three million dollar award19 vary. Is Parr, 
as some charge, “the fracking case that wasn’t,” 20  because the 
allegations most central to fracking were not the basis for the decision? 
Or does the sizeable award signal a significant risk to the practice? The 
case certainly changes the strategies for litigants and for the industry by 
illustrating how sympathetic juries may be to plaintiffs allegedly injured 
by fracking activities. The case additionally provides a study in the 
dynamics of jury decision-making and loss aversion. 

II. TORT CLAIMS AND JURY DYNAMICS: THEIR EFFECTS IN FRACKING 
CASES 

There is little regulatory law that permits private parties to prosecute 
fracking practices, leaving plaintiffs to pursue claims using common 
law tort causes of action. However, as discussed infra, the likelihood of 
success with many such causes of action is uncertain due to difficulties 
in demonstrating standing, causation, duty, and invasion of property 
interests. In Parr, pleadings that originally contained eight causes of 

14 Mangan v. Landmark 4 L.L.C., No. 1:12 CV 613, 2013 WL 950560, *2 (N.D. Ohio 2013). 
15 Hill v. Sw. Energy Co., No. 4:12-cv-500-DPM, 2013 WL 5423847, *4 (E.D. Ark. 2013). 
16 Jim Efstathiou Jr. et al., Missouri Lawyer Brings Nuisance Claims to Fracking Arena, 

BLOOMBERG (June 11, 2013, 12:00 AM), http://www.bloomberg.com/news/2013-06-11/missouri 
-lawyer-brings-nuisance-claims-to-fracking-arena.html. 

17 A recent compilation catalogs seventy-nine cases. Of those, approximately one-third were 
dismissed and one-third settled. BLAKE WATSON, HYDRAULIC FRACTURING LITIGATION 
SUMMARY, available at http://www.udayton.edu/directory/law/documents/watson/blake_watson_ 
hydraulic_fracturing_primer.pdf. 

18 Parr v. Aruba Petroleum, Inc., No. CC-11-1650-E (Dallas Cnty. Ct. 2014). 
19 In a five to one vote, the jury awarded a verdict solely on the theory of intentional private 

nuisance with a total of $2.9 million damages: $2.25 million for pain and suffering, $400,000 for 
mental anguish and $275,000 for loss of value to the family’s property. Id. 

20 David Blackmon, Parr v. Aruba—The Fracking Case That Wasn’t, FORBES, June 3, 2014, 
available at http://www.forbes.com/sites/davidblackmon/2014/06/03/parr-v-aruba-the-fracking-
case-that-wasnt/; Nicholas Burgess et al., United States: The Fracking Case That Wasn’t: Recent 
Texas Jury Verdict Catching the Headlines, MONDAQ (May 14, 2014), http://www.mondaq.com/ 
unitedstates/x/313452/Oil+Gas+Electricity/The+Fracking+Case+That+Wasn’t. 
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action were reduced to a single claim by the time the case went to the 
jury: private nuisance.21 

How to explain how a case with such tenuous linkages resulted in a 
multi-million dollar judgment?  Behavioral economics and behavioral 
decision-making analysis is useful in understanding how cognition, 
framing, and mental processing tilt triers of fact in favor of claims (like 
fracking) where there are high degrees of uncertainty and jury 
identification with alleged victims. 

A. The Promise (and Threat) of Fracking 

In 2013, natural gas was identified as the “largest domestically 
produced energy resource for the third year in a row,” helping the 
United States to satisfy eighty four percent of the total U.S. energy 
demand with energy produced domestically.22 According to the Natural 
Energy Technology Laboratory (“NETL”) Strategic Center for Natural 
Gas and Oil, natural gas has become the “fuel of choice for most new 
power plants” due to economic, environmental, technological, and 
regulatory changes that render natural gas preferable to coal and nuclear 
power.23 Even the American Lung Association asserts that, because gas 
burns cleaner than many other energy sources, fracking would reduce 
pollution24 and therefore further public health goals. The estimated 500 
trillion cubic feet of gas contained in Pennsylvania’s Marcellus Shale 
could power all American homes for fifty years at the current usage 
rates. 25  The practice appears, therefore, to address the issues of 
increasing use of cleaner fuels and reducing U.S. dependency on foreign 
energy. 

21 The original Parr complaint alleged causes of action for Assault-Infliction of Bodily Injury, 
Intentional Infliction of Emotional Distress, Negligence, Gross Negligence, Negligence Per Se, 
Private Nuisance, Trespass & Subsurface Trespass to Real Property, and Strict Liability-
Abnormally Dangerous Activity. Brief of Petitioner-Plaintiff, Parr v. Aruba Petroleum, Inc., No. 
CC-11-1650-E (Dallas Cnty. Ct., Mar. 8, 2011). All filed documents are publicly available at 
http://www.dallascounty.org/applications/english/record-search/rec-search_intro.php. 

22 U.S. ENERGY INFORMATION ADMIN., DOMESTIC PRODUCTION SATISFIES 84% OF TOTAL 
U.S. ENERGY DEMAND IN 2013, available at http://www.eia.gov/todayinenergy/detail.cfm?id= 
16511#. 

23  See NAT’L ENERGY TECH. LAB., U.S. DEPT. OF ENERGY, MODERN SHALE GAS 
DEVELOPMENT IN THE UNITED STATES: AN UPDATE 7 (Sept. 2013), available at 
http://www.netl.doe.gov/File%20Library/Research/Oil-Gas/shale-gas-primer-update-2013.pdf. 

24 Kurk D. Willis, Frack You: A Cost-Benefit Analysis of the Fracking Controversy in Texas, 
38 T. MARSHALL L. REV. 321, 341 (2013). 

25 Susan L. Brantley & Anna Meyendorff, The Facts on Fracking, N.Y. TIMES, March 13, 
2013, http://www.nytimes.com/2013/03/14/opinion/global/the-facts-on-fracking.html?pagewante 
d=all. 
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Proponents of fracking claim that the process allows for the 
extraction of natural oil and gas in ways that are less harmful to the 
environment than alternative energy sources. Fracking involves forcing 
“fracking fluid” (a combination of water, chemicals, and sand) into deep 
geological formations. The resulting fissures in geological formations 
allow gas or oil to flow and therefore be extracted.26 In a 2004 report, 
the Environmental Protection Agency (“EPA”) evaluated the impact of 
fracking coal-bed methane wells and concluded that there was little to 
no risk that fracking would cause contamination of underground 
drinking water. Accordingly, fracking was exempted from the Safe 
Drinking Water Act.27 Critics of the study note, however, that the EPA 
based its conclusions on the lack of finding a risk to water safety when 
fracking coal-bed methane wells; the EPA did not study or analyze the 
process when used specifically for petroleum oil and gas production.28 
The EPA has since announced that a new study analyzing the impact of 
fracking and energy production on drinking water resources is 
forthcoming.29 

Critics cite the risks that harmful chemicals injected into the ground 
will cause surface or water pollution, that methane contamination of 
water results from the drilling that precedes fracturing,30 that increased 
greenhouse gases escape when gas leaks during extraction, and that 
carbon dioxide is released during burning.31 The fracking process uses 
prodigious amounts of water, which is of particular concern in states 
like California that routinely suffer from droughts.32 Gas companies do 
not always disclose the chemicals used in the process, making 
monitoring and cleanup more difficult.33 The EPA has sometimes used 

26 Willis, supra note 24. 
27  U.S. ENVTL. PROT. AGENCY , EPA 816-R-04-003, EVALUATION OF IMPACTS TO 

UNDERGROUND SOURCES OF DRINKING WATER BY HYDRAULIC FRACTURING OF COALBED 
METHANE RESERVOIRS 7-5 (2004), available at http://water.epa.gov/type/groundwater/uic/uploa 
d/completestudy.zip. 

28 Holly A. Vandrovec, The Fight Over Fracking Recent Hydraulic Fracturing Litigation in 
Texas, 74 TEX. B.J. 390, 396 (2011). 

29 See EPA’s Study of Hydraulic Fracturing for Oil and Gas and Its Potential Impact on 
Drinking Water Resources, U.S. ENVTL. PROT. AGENCY, http://www2.epa.gov/hfstudy (last 
visited Jan. 23, 2015). The EPA released a progress report in December 2012 and expects to 
release a draft report for public comment and peer review in 2014. 

30 Hannah J. Wiseman, Risk and Response in Fracturing Policy, 84 U. COLO. L. REV. 729, 
730 (2013). 

31 Brantley & Meyendorff, supra note 25. 
32 Norimitsu Onishi, California’s Thirst Shapes Debate Over Fracking, N.Y. TIMES, May 14, 

2014, http://www.nytimes.com/2014/05/15/us/californias-thirst-shapes-debate-over-fracking.html 
?_r=0. 

33 Brantley & Meyendorff, supra note 25. 
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formal requests and subpoenas to get information about the chemicals 
used in the process,34 further demonstrating the difficulty of monitoring 
the safety of the process. 

B. Regulatory Responses to Fracking 

Fracking is frequently challenged at the government level. Recently, 
nations (such as France35 and Bulgaria36), several states in the U.S.,37 and 
many local communities38 “have imposed permanent or temporary bans 
on fracking.”39 “These bans and moratoria reflect the intensity with 
which some people have opposed fracking operations on environmental, 
health and safety grounds.” 40 As one observer noted, “[t]he initial 
euphoria of fossil fuel bounty has given way to a stark reality where 
communities are waking up to health concerns and environmental 
calamities. Despite literally sitting on top of huge gas reserves, more 
and more communities have begun to prohibit fracking.” 41  The 
regulatory approaches taken to fracking by local, state, and federal 

34 ENVTL. PROT. AGENCY, SUBPOENA AND INFORMATION REQUEST (HALLIBURTON) (Nov. 9, 
2010), available at http://www2.epa.gov/sites/production/files/documents/hydrofrac_halliburton_ 
subpoena_11-9-2010.pdf; Press Release, Envtl. Prot. Agency, EPA Seeks More Information from 
Natural Gas Drilling Operations to Ensure Safety of Wastewater Disposal (May 12, 2011), 
available at http://yosemite.epa.gov/opa/admpress.nsf/0/4816775AD0E881AB8525788E006A91 
ED. EPA-generated document submissions are not the only way to obtain such records, but, 
absent access to litigation discovery, they are the most productive. 

35 Tara Patel, France Vote Outlaws ‘Fracking’ Shale for Natural Gas and Oil Extraction, 
BLOOMBERG (July 1, 2011, 3:22 AM), http://www.bloomberg.com/news/2011-07-01/france-
vote-outlaws-fracking-shale-for-natural-gas-oil-extraction.html. For a discussion, see Morgan R. 
Whitacre, Note, An Environmentally Hazardous Process: Why the United States Should Follow 
France’s Lead and Ban Hydraulic Fracturing, 23 IND. INT’L & COMP. L. REV. 335 (2013). 

36 Brantley & Meyendorff, supra note 25. 
37 Onishi, supra note 32. 
38  Joe Nocera, Fracking’s Achilles’ Heel, N.Y. TIMES, Nov. 18, 2013, 

http://www.nytimes.com/2013/11/19/opinion/nocera-frackings-achilles-heel.html (noting that 
four communities in Colorado have banned fracking). The city of Longmont, Colorado was sued 
by the Colorado Oil and Gas Association, which contended that the city’s fracking ban was illegal 
because it denied mineral owners the right to develop their property interests. Bruce Finley, 
Colorado Oil and Gas Industry Sues to Kill Longmont Fracking Ban, DENVER POST, Dec. 17, 
2012, http://www.denverpost.com/environment/ci_22211514/colorado-oil-and-gas-industry-sues-
kill-longmont. 

39 David Spence, Responsible Shale Gas Production: Moral Outrage vs. Cool Analysis, 25 
FORDHAM ENVTL. L. REV. 141, 143–44 (2013) (internal citations omitted). Indeed, one 
commentator urges tribal regulation of fracking. See Szonja Ludvig, The Tribes Must Regulate: 
Jurisdictional, Environmental, and Religious Considerations of Hydraulic Fracturing on Tribal 
Lands, 2013 BYU L. REV. 727 (2014). 

40 Spence, supra note 39, at 144 (2013) (internal citations omitted). 
41  Saby Ghoshray, Charting the Future Trajectory For Fracking Regulation: From 

Environmental Democracy to Cooperative Federalism, 38 T. MARSHALL L. REV. 199, 206–
07 (2013). 
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governments have been widely studied, with great attention paid to 
principles of federalism and who should properly regulate the fracking 
industry. 42  No matter whether one believes the practice should be 
regulated at the federal or state level,43 governmental regulations offer 
private parties few opportunities to challenge the practice.44 Instead, 
private litigants have largely challenged fracking using traditional 
common law causes of action. 

C. Using Traditional Common Law Causes of Action to Attack Fracking 

Plaintiffs have historically framed their fracking cases primarily as 
negligence and gross negligence actions, attaching claims for trespass 
and nuisance for good measure.45 We discuss these theories and their 
applications to fracking cases. 

1. Trespass 

The difficulties of attacking fracking through trespass have been well 
documented. 46  Trespass is generally defined as an “unprivileged, 
intentional intrusion upon land in possession of another.”47 Whether a 
plaintiff can adequately allege, and ultimately prevail, on a claim for 
trespass turns primarily upon whether the defendant was granted 
permission to possess the property. Frequently, energy companies 
obtain leases from property owners permitting the companies to conduct 
fracking and other extraction activities upon the property.48 In order to 
maintain an action in trespass, “a plaintiff must have had exclusive use 

42 See generally, e.g., Michael Burger, Fracking and Federalism Choice, 161 U. PENN. L. 
REV. ONLINE 150 (2013); Robin Kundis Craig, Hydraulic Fracturing (Fracking), Federalism, 
and the Water-Energy Nexus, 49 IDAHO L. REV. 241, 244 (2013); Gianna Cricco-Lizza, 
Hydraulic Fracturing and Cooperative Federalism: Injecting Reality into Policy Formation, 42 
SETON HALL L. REV. 703, 715 (2012); Angela C. Cupas, The Not-So-Safe Drinking Water Act: 
Why We Must Regulate Hydraulic Fracturing at the Federal Level, 33 WM. & MARY ENVTL. L. 
POL’Y REV. 605 (2009); Stephanie Scott, Comment, Who “Shale” Regulate the Fracking 
Industry?, 24 VILL. ENVTL. L.J. 189 (2013). 

43 For a discussion of how fracking creates the greatest risk to the parties with the least 
bargaining power, i.e. low-income communities, see Benjamin E. Apple, Note, Mapping 
Fracking: An Analysis of Law, Power, and Regional Distribution in the United States, 38 HARV. 
ENVTL. L. REV. 217, 233–38 (2014). 

44 For a discussion of standing issues, see Jan G. Laitos, Standing and Environmental Harm: 
The Double Paradox, 31 VA. ENVTL. L.J. 55 (2013). 

45  Additional claims attempted by some litigants have included strict liability, unjust 
enrichment, battery, and intentional fraudulent concealment. See, e.g., Mangan v. Landmark 4 
L.L.C., No. 1:12 CV 613, 2013 WL 950560, *1 (N.D. Ohio 2013). 

46 Kulander, supra note 2. 
47 Graham Oil Co. v. BP Oil Co., 885 F. Supp. 716, 725 (W.D. Pa. 1994). 
48 Roth v. Cabot Oil & Gas Corp., 919 F. Supp. 2d 476, 482 (M.D. Pa. 2013). 
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and possession of the property at issue.”49 Thus, using the tort of 
trespass is difficult or impossible in cases where mineral leases between 
landowners and energy companies are in effect. Proving an energy 
company’s intent to intrude upon the land also presents a significant 
hurdle, discouraging reliance on this cause of action as a primary path to 
recovery. The Texas Supreme Court has held that there is no trespass 
when hydraulic fracturing of a natural gas well extends into an 
adjoining property; instead, the court held, the law of capture permits 
such drilling.50 The decision in essence rested on the notion that oil 
under one’s property simply gave the owner the right to drill, not the 
right to preclude an adjoining rights holder from drawing upon a gas 
well spanning the two properties. 

2. Negligence 

Illustrating the predominant focus on the negligence cause of action 
in fracking cases, a plaintiffs’ firm has coined the term “Frackcident™,” 
defined as “[a]n accident caused by negligent fracking operations.”51 
One owes “a duty of reasonable care for artificial conditions or conduct 
on [one’s] land that poses a risk of physical harm to persons or property 
not on the land” and “for natural conditions on the land that pose a risk 
of physical harm to persons or property not on the land.”52 “The 
operation of injection wells is not within the experience of a layman” 
and, accordingly, plaintiffs are required to “present expert testimony on 
the standard of care for the operation of injection wells and that 
[defendant’s] conduct did not meet that standard.”53 This burden weighs 
heavily upon plaintiffs whose resources and ability to afford required 
testing, expert analysis, and testimony is greatly outweighed by those of 
energy company defendants. 

In addition to problems of obtaining expert opinions proving a breach 
of duty, most private litigants experience difficulty in proving 

49 Graham Oil Co., 885 F. Supp. at 725. 
50 Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1, 13 (Tex. 2008). 
51 FRACKCIDENT INJ. L., http://frackinginjurylaw.com (last visited Jan. 23, 2015). 
52 RESTATEMENT (THIRD) OF TORTS § 54 (2012); Sprecher v. Adamson Cos., 636 P.2d 1121 

(Cal. 1981); Tolu v. Ayodeji, 945 A.2d 596, 604 n.5 (D.C. 2008) (“[A] landowner should be held 
to the duty of common prudence in maintaining his property . . . in such a way as to prevent 
injury to his neighbor’s property.” (quoting Dudley v. Meadowbrook, 166 A.2d 743, 744 
(1961))). 

53 Discovery Operating, Inc. v. BP Am. Prod. Co., 311 S.W.3d 140, 169 (Tex. App. 2010). 
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causation.54 Linking fracking to actual harm has proven difficult for 
litigants, many of whose alleged injuries are not easily attributable to 
the practice. In Parr, for example, after years of hard-fought litigation 
and over ten amendments to the complaint,55 the case went to jury on 
the single cause of action of private nuisance. 

D. Challenging Fracking as a Nuisance 

Proving a prima facie case for private nuisance “based on emanations 
of noise, odor, or light from a neighboring property requires a showing 
that such emanations unreasonably interfered with the plaintiff’s 
enjoyment or use of his or her property and that the plaintiff sustained 
material and substantial harm as a result of the nuisance.”56 If a plaintiff 
“can show that there has been some substantial and unreasonable 
damage to the use and enjoyment of their property,”57 they may be 
entitled to damages58 or injunctive relief.59 The problem is predicting 
“how a judge or jury will weigh ‘unreasonableness,’ a determination 
that turns on whether the utility of the activity outweighs its harm.”60 

Traditional nuisance cases involve noise, odor, traffic, vibrations, and 
other nearby offensive activity. 61  In fracking cases, by contrast, a 
commonly alleged nuisance claim involves the pollution of 
groundwater.62 Actions against oil and gas companies for damages 
arising from groundwater pollution have experienced a recent surge in 
the past decade, commensurate with the growing number of fracking 

54 Jeffrey C. King et al., Factual Causation: The Missing Link in Hydraulic Fracture-
Groundwater Contamination Litigation, 22 DUKE ENVTL. L. & POL’Y F. 341, 341–42, 345 
(2011). 

55  The Eleventh Amended Petition alleges claims for Negligence, Gross Negligence, 
Negligence Per Se, Private Nuisance and Trespass. The Parrs’ claims for Assault, Intentional 
Infliction of Emotional Distress and Strict Liability have been omitted. Eleventh Amended 
Petition for Plaintiff, Parr v. Aruba Petroleum, Inc., No. CC-11-1650-E (Dallas Cnty. Ct. Sept. 
17, 2013). 

56 Beth Bates Holliday, Cause of Action for Private Nuisance Caused by Noise, Light, or 
Odors Emanating from Neighboring Property, in 26 CAUSES OF ACTION 2d 277, II.A.§5 (2014). 

57 Efstathiou Jr. et al., supra note 16 (quoting Josh Galperin, Associate Director at Yale Law 
School’s Center for Environmental Law & Policy). 

58 See, e.g., Wallace v. Grasso, 119 S.W.3d 567 (Mo. App. E.D. 2003). 
59 See, e.g., Mayes v. Tabor, 334 S.E.2d 489 (N.C. App. 1985). 
60 Efstathiou Jr. et al., supra note 16 (quoting Josh Galperin, Associate Director at Yale Law 

School’s Center for Environmental Law & Policy). 
61 For an example of a public nuisance action, see Mitchell v. Encana Oil & Gas (USA), Inc., 

No. 3:10-cv-02555-L, 2010 WL 5384210, at *3 (N.D. Tex. Dec. 15, 2010). 
62 See, e.g., Tucker v. Sw. Energy Co., No. 1:11–CV–44–DPM, 2012 WL 528253 at *1 (E.D. 

Ark. Feb. 17, 2012). 
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wells nationwide. 63  Courts have held that nuisance claims are 
adequately pled when plaintiffs allege that they have “incurred costs for 
water sampling, water quality monitoring, and purchasing alternative 
potable water sources for consumption and other residential uses. These 
matters are a potentially serious inconvenience, and ongoing expenses 
to remedy them by the Plaintiffs could reasonably be deemed ‘seriously 
annoying or intolerable.’”64 

The right of property owners to challenge nearby offensive activities 
with nuisance lawsuits is deeply entrenched in American jurisprudence. 
Since the nineteenth century, courts have recognized a valid claim for 
nuisance where a defendant’s actions have the effect of “corrupting” 
another’s water. 65  While primary reliance on nuisance claims is a 
relatively new strategic choice for plaintiffs in the fracking arena, these 
claims can be expected to increase in popularity following Parr. 
Nuisance claims are less costly for plaintiffs to investigate and support 
and are less amendable to attack by defendants because they do not 
require extensive scientific evidence. 

In Parr, a Dallas jury awarded just under three million dollars to a 
family of plaintiffs who claimed that the defendants’ nearby drilling and 
related activities intentionally caused a private nuisance.66 Although 
Parr is generally reported as a fracking case, many in the legal and 
business communities take issue with this characterization, arguing that 
the Parr plaintiffs’ nuisance claim, resulting in personal injury and 
property damages, distinguish it from many predecessor cases attacking 
fracking activities.67 Historically, plaintiffs have based their complaints 
on water contamination, water use, seismic activity, and inappropriate 
disposal of fracking byproducts.68 These claims have typically sounded 
in negligence and gross negligence.69 While the Parr plaintiffs also 
asserted the preceding claims, the claims that ultimately went before the 
jury were limited to private nuisance claims arising from air pollution, 

63 See, e.g., id. 
64 Roth v. Cabot Oil & Gas Corp., 919 F. Supp. 2d 476, 491 (M.D. Pa. 2013). 
65 Clark v. Lawrence, 59 N.C. 83 (1860). 
66 Parr v. Aruba Petroleum, Inc., No. CC-11-1650-E (Dallas Cnty. Ct. 2014). 
67 Burgess et al., surpa note 20. 
68 See, e.g., Zimmermann v. Atlas Am., L.L.C., No. 2009-7564, 2009 WL 375890 (Ct. C.P. 

Wash. Cty. Sept. 21, 2009); Scoggin v. Cudd Pumping Servs., Inc., No. 4:11-cv-00678-JMM 
(E.D. Ark. Sept. 12, 2011); Kamuck v. Shell Energy Holdings GP, L.L.C., No. 4:11-CV-1425, 
2012 WL 1463594, at 1* (M.D. Pa. Mar. 19, 2012). 

69 See, e.g., Zimmermann v. Atlas America, L.L.C., No. 2009-7564 (Ct. Common Pleas, 
Washington Cty., Pa., Sept. 21, 2009); Scoggin v. Cudd Pumping Services, Inc., No. 4:11-cv-
00678-JMM (E.D. Ark. Sept. 12, 2011); Kamuck v. Shell Energy Holdings GP, L.L.C., No. 4:11-
CV-1425, 2012 WL 1463594, at 1* (M.D. Pa. Mar. 19, 2012). 
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flaring, construction activity, and truck traffic. These ill effects, of 
course, are not the exclusive result of fracking, and could also result 
from other methods of drilling and energy production. The generality of 
the plaintiffs’ claims was aptly summarized by their attorney, Brad 
Gilde, who explained that the “lawsuit was really a lawsuit about air 
emissions from the totality of unconventional shale gas development.”70 
The claims were not limited to traditional concerns regarding fracking 
fluids and water contamination, but rather extended to other sources of 
pollution caused by defendants’ fracking activities, including air and 
noise pollution. 

As alleged by the plaintiffs in their Eleventh Amended Petition in 
connection with their fourth count for private nuisance, 

Defendants intentionally, negligently, and/or unreasonably 
interfered with and invaded Plaintiffs’ Property when 
Defendants caused releases, spills, emissions, and discharges of 
hazardous gases, chemicals, and industrial/hazardous wastes 
through Defendants’ Natural Gas Activities, which . . . migrated 
to Plaintiffs’ Property through the air; when Defendants caused 
offensive noises . . . odors and smells . . . offensive sights and 
light pollution . . . offensive and abnormal traffic . . . offensive 
disturbances in the natural environment to cause wildlife to 
flee . . . and which interferences and invasions were abnormal.71 

As a result of the above activities, the plaintiffs allegedly suffered a 
substantial interference with the “private use and enjoyment” of their 
forty acre property due to 

unreasonable fear, apprehension, offense, discomfort, 
annoyance, sickness, injury to physical health, impairment of 
physical health, exacerbation of physical health and/or 
preexisting health conditions, harm from assault on Plaintiffs’ 
senses, nausea, loss of peace of mind, emotional harm/distress, 
inconvenience, deprivation of enjoyment of property; injury to 
Plaintiffs’ animals and livestock; damage to the natural 
resources of the environment in and around the Plaintiffs’ 
property; loss of use and enjoyment of Plaintiffs’ property; 
diminution of Plaintiffs’ property value; constructive eviction of 

70 Mose Buchele, Lawsuit Highlights Concern Over Air Quality and Shale Drilling, NPR 
(May 5, 2014), http://stateimpact.npr.org/texas/2014/05/05/lawsuit-highlights-concern-over-air-
quality-and-shale-drilling/. 

71 Eleventh Amended Petition for Plaintiff at 21, Parr v. Aruba Petroleum, Inc., No. CC-11-
1650-E (Dallas Cnty. Ct Sept. 17, 2013), available at http://www.desmogblog.com/sites/beta.des 
mogblog.com/files/Parr%20-%2011th%20Amended%20Petition.pdf. 
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Plaintiffs from Plaintiffs’ property; and loss of Plaintiffs’ quality 
of life.72 

Finding that a private nuisance was intentionally created, the jury 
awarded the plaintiffs $2.25 million in damages for pain and suffering, 
$400,000 for mental anguish and emotional distress, and $275,000 for 
the diminution of their property value.73 

What explains the jury’s large verdict in light of the tenuous nexus 
between the allegations and the plaintiffs’ alleged losses? An 
understanding of decision-making and loss aversion may help in 
understanding why even a jury in a state whose economy is heavily 
dependent on the energy industry stretched to find in favor of the 
plaintiffs. 

E. The Dynamics of Jury Decision-Making: Understanding Loss 
Aversion and Cognitive Biases 

Understanding the psychological dynamics of decision-making may 
aid in explaining Parr’s sizeable jury verdict despite the case’s minimal 
actual damages and its tenuous tie to fracking activities. Reviewing how 
loss aversion, framing, identification, and controllability affect 
perception and decision-making aids in understanding how fracking 
cases are likely to be viewed by juries. 

1. Loss Aversion 

Behavioral economists and psychologists have examined how people 
make decisions in situations of uncertainty and fear. When faced with 
an uncertain outcome, decision-makers essentially evaluate the 
probabilities and benefits (or costs) of each outcome. Traditional 
economics have maintained that individuals select the rational decision, 
or the one that provides the best outcome for the decision-maker. 

However, researchers, most notably Tversky and Kahneman,74 have 
demonstrated consistent biases in decision-making. In their Prospect 
Theory, 75  Tversky and Kahneman demonstrated across multiple 
situations and scenarios the dynamic of “loss aversion”—whereupon 

72 Id. at 22. 
73 Parr v. Aruba Petroleum, Inc., No. CC-11-1650-E (Dallas Cnty. Ct. 2014). 
74  Daniel Kahneman & Amos Tversky, Advances in Prospect Theory: Cumulative 

Representation of Uncertainty, 5 J. RISK & UNCERTAINTY 297 (1992). 
75 Daniel Kahneman & Amos Tversky, Choices, Values and Frames, 39 AM. PSYCHOLOGIST 

341 (1984). 
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“losses loom larger than gains.” 76  Decision-makers showed risk 
aversion—foregoing a higher chance of a positive outcome to avoid a 
less likely but negative outcome.77 This bias to forgo losses for gains 
was robust when outcomes were framed in the negative (loss). Applied 
to the fracking example, jurors may behave consistently with Prospect 
Theory and place greater emphasis in decision-making on the possibility 
of harm and negative consequences versus the possibility of neutral, or 
diffused positive, consequences, such as lower energy costs or national 
energy independence. 

Behavioral economists have identified several models of decision-
making, proposed different models of decision-making under 
uncertainty, and found that the model in which decision-makers 
minimize potential harm instead of maximizing potential good is the 
model that normally prevails. Under what is called the “MaxMin rule,” 
decision-makers prefer to maximize the odds of minimizing harm.78 In 
the fracking example, as jurors consider the possibility of harm to 
property owners, jurors will be more likely to reach decisions that 
minimize potential harm, thereby deciding in favor of protecting 
property owners’ interests. Furthermore, Hey, Lotito and Maffoletti 
show that decision-makers seek to reduce regret when considering 
uncertain outcomes.79 In a fracking case, where scientific evidence 
currently lacks consensus and jurors are considering uncertain 
outcomes, we can extrapolate this finding to consider how jurors might 
consider the prospective regret80 they would feel about having or not 
having awarded compensation to a property owner in the different 
combinations of actual outcomes as scientific evidence or actual 
experience prevail (no damage versus low damage versus high damage). 
We expect no regret in a situation in which the jury in hindsight made 
the “correct” decision—no award when no damages were ultimately 
suffered or significant award when large damages were ultimately 

76 Id. at 342, 346, 348. See also, Amos Tversky & Daniel Kahneman, Loss Aversion in 
Riskless Choice: A Reference Dependent Model, 106 Q.J. ECON. 1039 (1991). 

77 Kahneman & Tversky, supra note 75. 
78 John Hey, Gianna Lotito & Anna Maffioletti, The Descriptive and Predictive Adequacy of 

Theories of Decision Making Under Uncertainty/Ambiguity, 41 J. RISK & UNCERTAINTY 81, 86 
(2010). 

79 Id. (“the decision-maker is assumed to worry about the regret arising from his or her 
decision (rather than the utility of the payoff per se) and chooses that lottery for which the 
maximum regret is minimized.”). 

80 Because “‘[c]onsequence emotions’ [including] . . . regret or sadness . . . are only 
experienced after the decision has been made, it is the anticipation of those emotions that is 
important, not the ‘consequence emotions’ themselves.” Reid Hastie, Emotions in Jurors’ 
Decisions, 66 BROOK. L. REV. 991, 1004 (2000–2001) (emphasis in original). 



2015] It's a Nuisance: The Future of Fracking Litigation 15 

suffered.81 But jurors might anticipate felt regret in a situation where the 
jury failed to give an award, but later scientific evidence demonstrated 
causality for large damages.82 Conversely, less regret would likely be 
felt by the typical juror in a case where an award is granted but 
ultimately prevailing evidence fails to support causality for the 
damages, due to the attribution bias against a corporate entity.83 

Table 1: Expected Juror Evaluation of Prospective Regret Based on 
Award and Eventual Damages 

Eventual Damage 
(uncertain at time 
of trial) 

Jury Award 

No Award Significant Award 
No Damage No Regret Moderate Regret 
Little Damage Little Regret No/Little Regret 
Large Damage Greatest Regret No Regret 
 

2. Framing 

Another dynamic affecting jury perception is framing. Juries may 
evaluate information differently because of the way it is presented, or 
“framed.”84 Simply using the word “fracking” may bias jurors through 
initial emotional reactions. One energy defendant in a drilling (not a 
fracking) case found the word so inflammatory that it appealed a verdict 

81  ”’Consequence emotions’ could include feelings of relief and satisfaction at having 
rendered a verdict to exonerate a wrongly accused defendant or to punish a guilty or liable 
defendant, as well as feelings of regret or sadness at having rendered a verdict against a 
sympathetic person or party.” Id. at 1004. 

82 For a discussion of the effects of anticipated emotions on decisions see id. at 1004–05. 
83 Marc Galanter, An Oil Strike in Hell: Contemporary Legends About the Civil Justice 

System, 40 ARIZ. L. REV. 717, 732–33 (1998); Kimberly A. Moore, Populism and Patents, 82 
N.Y.U. L. REV. 69, 70–111 (2007). Moore uses empirical evidence to demonstrate significant 
jury bias against corporations in patent cases against individuals. She cites previous works that 
speculate the bias is due to populist anti-corporate prejudice, and preference for the underdog, but 
this effect could just as well be related to identification: a juror may have greater identification 
with an individual homeowner than with a large corporate entity. Id. at 102. The decision 
literature establishes that decision makers facing ambiguous or uncertain outcomes consider 
potential regret. See, e.g., Hey et al., supra note 78. Hastie also addresses role of anticipatory 
emotions, or what he calls “consequence emotions” including regret, on juror decision making. 
Hastie, supra note 80. 

84 For example, patients are more likely to undergo a medical procedure after they hear that 
ninety percent of other patients have survived for five years than they are after hearing that ten 
percent of patients died. See Amos Tversky & Daniel Kahneman, The Framing of Decisions and 
the Psychology of Choice, 211 SCIENCE 453, 455–56 (1981). 
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based upon alleged misconduct when the jury discussed whether 
fracking had been involved.85 The power of the word itself, therefore, 
may frame the issue for jurors in a way that is arguably prejudicial. 

Research supports this concept of framing. Zajonc has demonstrated 
the impact on attitude formation by immediate, unconscious processing 
at the emotional level. 86  Studies of sound symbolism 87  have 
demonstrated greater liking for persons88 and brands89 that have more 
positive than negative sounds. Smith developed an index based on 
vowel and consonant sound and rhythm, then used this index to rate the 
“comfort” of politicians’ names in elections.90 Reviewing the history of 
election records, Smith found that eighty-three percent of the 
presidential winners had the name with highest comfort rating, seventy-
three percent of winning candidates in Spokane County had the highest 
comfort rating, and sixty-five percent of Senate and fifty-nine percent of 
House election winners had higher comfort indices than their 
opponents.91 This research demonstrates that people are influenced by 
the sound of names, brands and words. 

The initial emotional response of the naïve juror to the word 
“fracking” may be implicitly influenced by its similarity in spelling and 
sound to the vulgar verb/adverb/interjection known as the “f word.” 
Jared and Seidenberg have demonstrated that visual and phonological 
similarities both create identification and confusion over meaning.92 The 
“f word” is usually considered obscene and harsh, and is associated with 
“anger, contempt, or disgust.”93 Attitude transfer has been documented 
with other associations, such as attitudes toward ads and brands.94 

85 Hiser v. XTO Energy Inc., No. 13-3443, slip. op. (8th Cir. Oct. 3, 2014). 
86  R. B. Zajonc, Feeling and Thinking: Preferences Need No Inferences, 35 AM. 

PSYCHOLOGIST 151, 155, 157, 172 (1980). 
87 Eric Yorkston & Geeta Menon, A Sound Idea: Phonetic Effects of Brand Names on 

Consumer Judgments, 31 J. CONSUMER RES. 43, 43, 49–50 (2004). 
88 Grant W. Smith, The Political Impact of Name Sounds, 65 COMM. MONOGRAPHS 154, 164 

(1998). 
89 Tina M. Lowrey & L. J. Shrum, Phonetic Symbolism and Brand Name Preference, 34 J. 

CONSUMER RES. 406, 412 (2007). 
90 Smith, supra note 88, at 160–161. 
91 Id. at 164–165. 
92 Debra Jared & Mark S. Seidenberg, Does Word Identification Proceed from Spelling to 

Sound to Meaning?, 120 J. EXPERIMENTAL PSYCHOL. 358 (1991). 
93 WEBSTER’S NINTH NEW COLLEGIATE DICTIONARY 496 (9th ed. 1986). 
94 Terence A. Shimp, Attitude Toward the Ad as a Mediator of Consumer Brand Choice, 10 J. 

ADVERTISING 9, 12, 15 (1981). For example, attitude towards the “f word” is transferred to 
fracking. 
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It is well demonstrated that attitudes are formed by an anchoring 
process, influenced by framing effects.95 Initial attitudes are formed and 
subsequently adjusted based on new information and experience, but do 
not represent a complete, compensatory, unweighted model of 
summative evaluation. Therefore, the public and jurors may initially 
have negative reactions to the word “fracking,” which, due to its 
fricative and stop phonemes,96 sounds harsh and destructive. Plaintiffs 
can further frame the situation by focusing on loss and destruction, 
causing the jurors to focus on loss aversion.97 

3. Identification 

Another factor affecting jury decision-making is identification: the 
dynamic of increased empathy for those we view as similar to ourselves. 
Identification, or “self-referencing,” is a dynamic often explored and 
exploited in advertising. 98  Its effects extend to fracking and other 
instances in which plaintiffs allege environmental harm; the litigation 
typically involves an individual plaintiff suing a corporate defendant. 
The process of identification means that jurors may empathize with 
individuals99 (and, in Parr, with homeowners whose residency pre-dated 
the allegedly harmful activity) over that of the energy company. The 
effect of identification can lead to jurors being more sympathetic with 
those parties they see as more similar to themselves.100 

95 Framing, and particularly anchoring, help to explain “perceptions of environmental risks; 
consider the immense difficulty of persuading people who have heard that a waste site poses a 
huge danger to believe that it is actually safe. A highly relevant bias is the alarmist bias. When 
confronted with a range of information suggestive of probabilities, people searching for a 
residential community tend to focus on the most alarming situations that they might encounter. In 
other words, the worst possible scenarios loom large in people’s minds, distorting their risk 
perceptions and their behaviors.” Timur Kuran & Cass R. Sunstein, Availability Cascades and 
Risk Regulation, 51 STAN. L. REV. 683, 705–06 (1999) (emphasis in original) (citing W. Kip 
Viscusi, Alarmist Decisions with Divergent Risk Information, 107 ECON. J. 1657, 1665–70 
(1997)). 

96 Lowrey & Shrum, supra note 89, at 407–08. 
97 Kahneman & Tversky, supra note 75, at 343–44. 
98 See, e.g., Ivonne M. Torres & Elten Briggs, Identification Effects on Advertising Response, 

36 J. ADVERTISING 97, 103–04 (2007). 
99  Martin F. Kaplan, Juries, in ENCYCLOPEDIA OF GROUP PROCESSES & INTERGROUP 

RELATIONS 496, 497 (Michael A. Hogg & John M. Levine eds., 2010); Moore, supra note 83, at 
102. 

100 Ironically, one study shows that jurors in civil cases who ruled against a plaintiff were 
more likely to feel sympathy for the alleged victim than when the jury found for the plaintiff. This 
effect is attributed to regret that the jury ruled against the plaintiff. Mitchell J. Frank & Osvaldo 
F. Morera, Trial Jurors and Variables Influencing Why They Return the Verdicts They Do—A 
Guide for Practicing and Future Trial Attorneys, 65 BAYLOR L. REV. 74, 112 (2013). 



18 Virginia Environmental Law Journal [Vol. 33:1 

4. Controllability 

A final factor to be considered is the perceived “controllability” of 
risks. The more we are able to control for certain risks, the more 
acceptable we find those risks.101 This explains, for example, why many 
experience less fear of driving by automobile (an activity over which we 
exercise some control) than fear of flying (over which passengers have 
no control) despite data that the latter is generally safer. The 
controllability effect may cause juries to feel greater sympathy with 
alleged victims of environmental harm like fracking because jurors may 
perceive that the victims had no control over the activity. In fracking 
cases, the lack of control the alleged victims exercised may be a factor 
in assessing risk and outcomes. 

F. The Future of Fracking Litigation 

Was Parr an aberration, or does it signal a significant risk to the 
fracking industry? Fracking cases certainly prove challenging to 
plaintiffs, who have little in the way of regulatory law to use in 
attacking the practice and who have difficulty fashioning durable claims 
using most traditional common law causes of action.102 Nuisance, as 
seen in Parr, may be the only viable claim in most cases. Given the 
tenuous connection between the elements of nuisance and the harm 
most plaintiffs allege, is Parr likely to be repeated? 

Another well-publicized fracking case, In re Lipsky, is a right to 
petition case. 103  Accordingly, the court’s rulings are procedural in 
nature. However, the Lipsky fact pattern and procedural history 
highlight the aggressive approach to litigation taken by energy 
companies, including revealing plaintiff misbehavior, which is likely 
effective in balancing the tables when facing a jury otherwise 
sympathetic to the plight of plaintiffs allegedly injured by fracking. 

In Lipsky, the Lipskys sued Range Resources Corporation (“Range”), 
a natural gas drilling company, alleging that Range’s nearby fracking 
was responsible for the alleged contamination of their water well.104 
Prior to filing their lawsuit, which alleged claims for nuisance, 

101 Kuran & Sunstein, supra note 95, at 708. 
102 See, e.g., Kulander, supra note 2, at 377 (noting that “courts seem slow to find a nuisance 

caused by noise, smells or light, perhaps reflecting an attitude that the surface owner ought to 
know what can happen when the surface is purchased over a severed mineral right. Without proof 
of causation, a clear breach of lease terms, or a breach of a law or a regulation, surface owners 
thus far have had a challenging time succeeding with nuisance or negligence claims.”). 

103 In re Lipsky, 411 S.W.3d 530 (Tex. App. 2013). 
104 Id. at 536–37. 
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negligence, and gross negligence, the Lipskys retained an expert who 
detected various gases in the Lipskys’ water well.105 Armed with the 
expert report, the Lipskys sought the assistance of the federal 
government and contacted the EPA. 106  The EPA’s investigation 
concluded that Range’s production activities caused the gas in the 
Lipskys’ well, and that the gas could be harmful to their health.107 The 
EPA ordered Range to provide the Lipskys with potable water and to 
monitor the Lipskys’ well.108 After the EPA determined that Range had 
not complied with its order, it asked the U.S. Department of Justice to 
file an enforcement suit against Range.109 Meanwhile, the Railroad 
Commission of Texas, a state regulatory agency whose investigation 
determined that Range did not contaminate the Lipskys’ water, 
permitted Range to continue operating.110 

Because the state and federal regulators reached conflicting results, 
and Range had not discontinued its drilling activities, the Lipskys filed 
suit against Range and others alleging negligence, gross negligence, and 
private nuisance. 111  “The Lipskys alleged that Range’s drilling, 
including hydraulic fracture stimulation operations (fracking), affected 
their water source, and they contended that they could no longer use 
their home as a residence.”112 In response, Range filed a cross-complaint 
including claims for defamation113 and business disparagement.114 Range 
alleged that the Lipskys made false and misleading communications, 
including disseminating 

105 Id. 
106 Id. at 536. 
107 Id. 
108 Id. 
109 Id. 
110 Id. at 537. 
111 Id. 
112 Id. 
113 Id. “To prevail on a defamation claim, the plaintiff must prove that the defendant (1) 

published a statement, (2) that was defamatory concerning the plaintiff, (3) while acting with 
either actual malice, if the plaintiff is a public official or a public figure, or negligence, if the 
plaintiff is a private individual, regarding the truth of the statement.” Id. at 543 (citing WFAA–
TV, Inc. v. McLemore, 978 S.W.2d 568, 571 (Tex. 1998), cert. denied, 526 U.S. 1051 (1999)). 

114 Id. at 537. See also Forbes, Inc. v. Granada Biosciences, Inc., 124 S.W.3d 167, 170 (Tex. 
2003) (internal citations omitted) (“To prevail on a business disparagement claim, a plaintiff must 
establish that (1) the defendant published false and disparaging information about it, (2) with 
malice, (3) without privilege, (4) that resulted in special damages to the plaintiff. A business 
disparagement claim is similar in many respects to a defamation action. The two torts differ in 
that defamation actions chiefly serve to protect the personal reputation of an injured party, while a 
business disparagement claim protects economic interests.”). 
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‘misleading videos . . . that show [Steven Lipsky] lighting the 
end of a garden hose on fire’ when the hose was actually 
connected to the well’s gas vent, and stating or implying that 
Range’s drilling went under the Lipskys’ house while omitting 
that Range’s wellbore was over a mile below the surface; the 
Lipskys’ well no longer pumped water (when it actually could); 
the Lipskys had found unnatural detergents in the water; the 
Lipskys could not live in their home (although they continued to 
do so); [and that] Range would eventually ‘own’ the Lipskys’ 
home (which implied that Range was responsible for 
contaminating the Lipskys’ water source and would be liable for 
doing so).115 

The Lipskys challenged Range’s cross-complaint with a motion to 
dismiss under Texas Citizens’ Participation Act, the Texas version of an 
Anti-SLAPP statute.116 The trial court denied this motion.117 On appeal, 
the court determined that Range satisfied a prima facie case against the 
Lipskys for defamation and business disparagement, precluding 
dismissal of the cross-complaint.118 

Given the identification that juries often feel with plaintiffs in 
environmental tort claims (as was apparently the case in Parr), can the 
Lipskys expect the same kind of empathy given the alleged duplicity 
with which they have promoted their allegations? The Lipskys’ 
behavior, if proven and evidence thereof admitted to a jury, is an 
effective strategy for defendants in insulating against a costly judgment 
in cases like fracking, where loss aversion, identification and framing 
are significant drivers in jury decision-making. 

A final newsworthy case illustrates that even those in favor of 
fracking may take facially conflicting positions when it impacts their 
personal property, presenting strategic challenges to prosecuting their 
claims. In March of 2013, Rex Tillerson, CEO of ExxonMobil 
Corporation, America’s largest natural gas producer, 119  joined an 
ongoing lawsuit opposing a fracking water tower.120 Along with his 

115 Lipsky, 411 S.W.3d at 545. 
116 Id. at 536 n.1. 
117 Id. at 536 n.2. 
118 Id. at 546, 554. 
119 Top 40 Natural Gas Producers, NATURAL GAS SUPPLY ASSOCIATION (June 16, 2014), 

http://www.ngsa.org/download/analysis_studies/Top%2040%202014%201st%20quarter.pdf. 
120 Second Amended Petition at 2, Armey v. Bartonville Water Supply Corp., No. 2012-

30982-211 (Dist. Ct. Denton Cnty. Mar. 15, 2013), available at http://online.wsj.com/public/reso 
urces/documents/water20140220.pdf; Daniel Gilbert, Exxon CEO Joins Suit Citing Fracking 
Concerns, WALL ST. J., Feb. 20, 2014, http://online.wsj.com/news/articles/SB1000142405270230 
4899704579391181466603804. 
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wife, Tillerson’s co-plaintiffs were neighboring property owners, 
including former House Majority Leader Dick Armey (R-Texas).121 The 
lawsuit, which asserted causes of action for declaratory judgment, 
injunctive relief, nuisance, inverse condemnation, and fraud, alleged 
that the water tower would lead to fracking-related traffic and decreased 
property values. Tillerson received national attention for his 
participation in this suit, largely mocking him for the perceived 
contradictory stance.122 This attention may have motivated the early 
dismissal of his claims in March of 2014.123 Mr. Tillerson was widely 
perceived as an unlikely plaintiff due to his intimate industry ties. His 
status would likely prejudice him before a jury, which might not 
identify with him personally due to his professional standing and 
personal wealth. Although none of the misbehavior alleged in In re 
Lipsky was present here, the identity of the plaintiffs may play a 
similarly prejudicial role in whether a jury will be sympathetic to their 
claimed damages. 

Despite the controversy concerning whether or not Parr can be 
properly classified as a fracking case, it remains a landmark decision 
because, against a landscape void of verdicts, it illustrates a jury’s 
willingness to award sizeable damages to plaintiffs injured by activities 
attendant to energy production. Aruba Petroleum immediately 
challenged the Parr verdict by filing a motion for judgment 
notwithstanding the verdict, which was denied by the trial court judge 
on June 19, 2014.124 While an appeal is inevitable, this victory at the 
trial court level will undoubtedly serve to embolden plaintiffs and their 
counsel in seeking larger settlement figures or taking their chances 
before a jury with their fracking related common law nuisance claims. 
Robert Percival, director of the University of Maryland’s Environmental 

121 Second Amended Petition at 2, Armey v. Bartonville Water Supply Corp., No. 2012-
30982-211 (Dist. Ct. Denton Cnty. Mar. 15, 2013), available at http://online.wsj.com/public/reso 
urces/documents/water20140220.pdf; see also Gilbert, supra note 120. 
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Fracking, But Not Water Tower In His Backyard, REUTERS, Feb. 26, 2014, available at 
http://www.reuters.com/article/2014/02/26/us-usa-fracking-tillerson-idUSBREA1P24O20140226. 

123 Nicholas Sakelaris, Rex Tillerson Drops Out Of Water Tower Lawsuit In Bartonville, 
DALL. BUS. J., Apr. 21, 2014, http://www.bizjournals.com/dallas/news/2014/04/21/rex-tillerson-
dropsout-of-water-tower-lawsuit-in.html. 

124 Parr v. Aruba Petroleum, Inc., No. CC-11-01650-E (Dallas Cnty. Law Ct., 2014), available 
at http://courts.dallascounty.org/ViewDocumentFragment.aspx?DocumentFragmentID=1080339 
8&CheckDocumentGroups=0 (denying Aruba Petorleum’s motion for judgment notwithstanding 
the verdict). 
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Law Program, noted that the judge’s order upholding the nearly three 
million dollar verdict was “another important step toward providing 
redress to those exposed to the unpleasant side effects of fracking 
operations.”125 Clearly common law nuisance, previously considered a 
tag-along claim, now presents a significant threat to the industry. In an 
interview with InsideClimate News, Professor Thomas McGarity of the 
University of Texas opined, “[l]osing this case was not good for the 
industry . . . My guess is the industry will coalesce around this case. The 
industry will want to stop the dam from breaking wide open . . . This is 
where they will take a stand.”126 Regardless of the result of any appeal, 
this jury verdict stands for the proposition that using common law 
claims and pushing forward to the jury may very well be effective 
strategies that may significantly impact the industry. 

III. CONCLUSION 

In light of the sparsity of regulatory law along with the difficulties of 
proving standing, breach of duty, and the causal links required by most 
common law torts, alleging nuisance is increasingly the most viable 
avenue for private prosecution of harms allegedly resulting from 
fracking. Has the dearth of successful attacks on fracking caused the 
industry to underestimate the risk of private litigation? The Parr case 
would indicate that the flag has been raised alerting the oil and gas 
industries that the effects of loss aversion, framing, identification, and 
controllability may signal public distrust and hostility to fracking, 
increasing its costs and liability risks. 
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INSIDECLIMATE NEWS (June 19, 2014), http://insideclimatenews.org/news/20140619/judge-
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