INDIGENOUS KNOWLEDGE AS FEDERAL POLICY
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In 2024, the federal historic preservation agency unanimously voted
to adopt a policy supporting the full recognition and integration of
Indigenous Knowledge in the preservation field. Indigenous Knowledge
can be described roughly as the body of observations, knowledge,
practices, and beliefs developed by Indigenous Peoples through their
interactions and experiences with the environment. The policy
acknowledges that Indigenous Knowledge is valid, sound, and self-
supporting and that designated representatives of Indian Tribes, Alaska
Native villages, and Native Hawaiian organizations should be
recognized as subject-matter experts with regard to properties of
religious and cultural significance to them.

Indigenous Knowledge has not previously been recognized by a
federal agency through a formally adopted policy quite like this one.
For one thing, it requires the consent of a broad array of stakeholders
who sit on the council, including leaders of ten other federal agencies,
eight presidential appointees, a governor, a mayor, a Tribal or Native
Hawaiian member, and representatives of three nonprofit preservation
organizations. For another, the policy is not merely aspirational: it has
potentially sweeping implications on the regulatory process
administered by the agency, which encompasses 120,000 federal actions
annually. This Essay explains the motivation for and contents of this
policy, then outlines implementation efforts.
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INTRODUCTION

The law generally requires public decision-makers to act reasonably
and in a manner informed by logic, data, and knowledge. At the federal
level, bureaucrats determined to comply with the reasonableness
standard have steadily increased the amount and length of
documentation—reports, analyses, bibliographies, and more—required
to make decisions. The ratcheting up of evidentiary standards is on full
display in the field of historic preservation. A nomination to the
National Register of Historic Places, which just a decade ago consisted
of perhaps a couple dozen pages, now may resemble a small book, with
footnotes and citations to academic and historical works providing a
detailed justification of the property’s worthiness for listing. Formal
assessments of federal projects that are subject to the review process of
the agency I lead—the Advisory Council on Historic Preservation—
assemble copious documentation evaluating the projects’ effects on
historic properties. Authors of these forms and reviews often have
master’s or doctoral degrees from accredited institutions of higher
learning. But what if there were other ways of knowing—and thus other
ways of proving and deciding?

That is precisely the question raised by Indigenous Knowledge,
roughly described as the body of observations and beliefs developed and
understood by members of Tribes, Alaska Natives, Native Hawaiians,
and other Indigenous Peoples, individually and collectively, through
their experiences and relationships with the environment, passed on
from generation to generation.! Despite its tremendous value,
Indigenous Knowledge has not been commonly recognized by federal
authorities as a type of knowledge that could validly be used to justify
government action. Too often, assessments of the validity of Indigenous
Knowledge have depended on formalistic standards more appropriately
applied to other types of evidence. An attorney and enrolled member of
the Southeastern Mvskoke Nation observed that “as long as Native folks
can make their oral histories and traditional knowledge bases look like a

I'In this Essay, I follow the current convention of the Advisory Council on Historic
Preservation and capitalize the terms Indian, Indigenous, Knowledge, Peoples, Tribal, and Tribe.
I have retained the capitalization used by cited sources.
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peer-reviewed university publication, and flow that information through
the proper channels, agencies should consider their input.”?

Scholars writing over the last two decades have raised awareness
about the lack of formal recognition of Indigenous Knowledge. Angela
Wiley has investigated laws relating to Indian Tribes’ Indigenous
Knowledge and concluded that additional safeguards must be put in
place at all levels by international bodies, the U.S. government, and
Tribal governments.” Other research has focused on intellectual
property protections for Indigenous Knowledge, identifying challenges
to such protections and framing U.S. approaches in a global context.*
Property law, too, has been investigated for the way it treats cultural
property and Indigenous Knowledge.’

In tandem with this growing body of scholarship, the federal
government has made small but significant steps to better integrate
Indigenous Knowledge. This Essay focuses on action taken in 2024 by
the Advisory Council to unanimously adopt a Policy Statement on
Indigenous Knowledge and Historic Preservation, for the first time
expressly recognizing the validity of Indigenous Knowledge as a basis
for federal action.® The Policy Statement identifies the ways in which
Indigenous Knowledge can be incorporated into every stage of the

2 Edward Randall Ornstein, Indigenous Knowledge as Evidence in Federal Rule-Making, 78
U. MIAMI L. REV. 409, 413 (2024).

3 Angela R. Riley, The Ascension of Indigenous Cultural Property Law, 121 MICH. L. REV. 75
(2022) (studying provisions in 574 Tribal ordinances related to Indigenous cultural property
rights and intangible property and observing that there is a growing jurisgenerative movement for
Indigenous cultural property rights); see also Angela R. Riley, “Straight Stealing”: Towards an
Indigenous System of Cultural Property Protection, 80 WASH. L. REV. 69 (2005) (discussing the
“stealing” of Indigenous Knowledge and cultural property and arguing that laws at different
levels, including the international level, must work together to protect them).

4 See, e.g., Dalindyebo Bafana Shabalala, Intellectual Property, Traditional Knowledge, and
Traditional Cultural Expressions in Native American Tribal Codes, 51 AKRON L. REV. 1083
(2017) (addressing challenges to protecting Traditional Knowledge and identifying legal
structures for its protection); Pamela Andanda, Striking a Balance between Intellectual Property
Protection of Traditional Knowledge, Cultural Preservation and Access to Knowledge, 17 J.
INTELL. PROP. RTS. 547 (2012) (surveying Tribal codes for intellectual property protections and
identifying shortcomings of such protections for Traditional Knowledge and traditional cultural
expression); Debra Harry & Le’a Malia Kanehe, Asserting Tribal Sovereignty over Cultural
Property: Moving Towards Protection of Genetic Material and Indigenous Knowledge, 5
SEATTLE J. FOR SOC. JUST. 26 (2006) (concluding that Indian Tribes should consider adopting
laws protecting Tribes’ genetic materials and Indigenous Knowledge).

5 Kristen A. Carpenter, Sonia K. Katyal & Angela R. Riley, In Defense of Property, 118 YALE
L.J. 1022 (2009) (identifying how property law can be applied to better protect tangible and
intangible Indigenous cultural resources).

6 ACHP, POLICY STATEMENT ON INDIGENOUS KNOWLEDGE AND HISTORIC PRESERVATION 3
(2024) [hereinafter INDIGENOUS KNOWLEDGE & HISTORIC PRESERVATION STATEMENT],
https://www.achp.gov/digital-library-section-106-landing/achp-policy-statement-indigenous-
knowledge-and-historic.
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Advisory Council’s regulatory process. Among other things, it also calls
for compensation by the federal government to holders of Indigenous
Knowledge in certain circumstances.

This Essay explains why the Advisory Council adopted the Policy
Statement on Indigenous Knowledge and Historic Preservation and how
the agency plans to integrate Indigenous Knowledge into its policy and
regulatory framework. Part I provides a supplemental explanation of
Indigenous Knowledge to provide an entry point for readers. Part II
provides additional context relevant to understanding how the Advisory
Council might integrate Indigenous Knowledge into its regulatory
review process, explaining the significance of its policy statements and
outlining the agency’s regulatory authorities. Part III details the process
by which the Advisory Council adopted the Policy Statement and
explains its contents. Part IV discusses current efforts to implement the
Policy Statement, recognizing that there will be more to do in the years
ahead.

I. DEFINING INDIGENOUS KNOWLEDGE

Defining Indigenous Knowledge is an inherently limiting proposition
in the sense that any definition constrains the defined term. It is
important to acknowledge that only the holders of Indigenous
Knowledge can truly define it. Nonetheless, for Indigenous Knowledge
to be embedded into American law and policy, there must be a shared
understanding of its meaning and contours. Acknowledging the
limitations of a definition, this Part explains both international and U.S.
government treatments of the term.

In the international context, the United Nations has led in convening
countries and nongovernmental institutions to surface, understand, and
protect the rights of Indigenous Peoples.” Thus, its treatment of the term
Indigenous Knowledge is relevant. In 2007, its General Assembly
adopted the Declaration on the Rights of Indigenous Peoples, which
recognized “that respect for indigenous knowledge, cultures, and
traditional practices contributes to sustainable and equitable
development and proper management of the environment.”® The
Declaration went on to state that Indigenous Peoples have the right to

7 In 1982, the United Nations created a Working Group on Indigenous Populations, followed
by a 1994 declaration by the General Assembly for the International Decade of the World’s
Indigenous Peoples. In 2000, it created a Permanent Forum on Indigenous Issues. See also
Indigenous Peoples at the United Nations, UNITED NATIONS, https://social.desa.un.org/
issues/indigenous-peoples/indigenous-peoples-at-the-united-nations (last visited Aug. 25, 2024)
(discussing other relevant actions).

8 G.A. Res. 61/295, Annex, Declaration on the Rights of Indigenous Peoples (Sept. 13, 2007).
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maintain, control, protect, and develop their traditional knowledge and
intellectual property related thereto, but it did not explicitly define
traditional knowledge or Indigenous Knowledge.’

In other reports and studies, the United Nations has used the term
Indigenous Knowledge interchangeably with the terms traditional
knowledge and local knowledge. In 2004, for example, its Inter-Agency
Support Group on Indigenous Peoples’ Issues published a paper
describing traditional knowledge as the “knowledge, innovations, and
practices of indigenous and local communities around the world.
Developed from experience gained over the centuries and adapted to the
local culture and environment, traditional knowledge is transmitted
orally from generation to generation.”'® The description includes, but
leaves undefined, the term “local communities,” with an ambiguous
grammatical structure (namely, the use of “and”) leaving it a mystery as
to whether local communities are distinct from Indigenous Peoples.
Similarly, in 2015, the United Nations Human Rights Council produced
a study that pushed for intellectual property protections for traditional
knowledge, which it defined as:

[A] living body of knowledge that is developed, sustained and
passed on from generation to generation within a community,
often forming part of its cultural and spiritual identity. It
encompasses knowledge, know-how, skills, innovations, and
practices. Traditional knowledge also encompasses traditional
cultural expressions, including dances, songs, handicrafts,
designs, ceremonies, tales, or other artistic or cultural
expressions.'!

9 Id. art. 31.1. For more on intellectual property rights in Indigenous Knowledge, see Joseph P.
Brewer Il & Elizabeth Ann Kronk Warner, Protecting Indigenous Knowledge in the Age of
Climate Change, 27 GEO. INT’L ENV’T L. REV. 585, 618, 624-27 (2015) (recognizing efforts by
three Indian Tribes to enact their own laws to protect their Indigenous Knowledge and identifying
the Declaration as an aspirational document, but noting that it “may not provide much protection
for tribal indigenous knowledge”).

10 UN. Inter-Agency Support Grp. on Indigenous Peoples’ Issues, The Knowledge of
Indigenous Peoples and Policies for Sustainable Development: Updates and Trends in the Second
Decade of the World’s Indigenous People, at 3 (June 26, 2014), https://www.un.org/en/ga/
69/meetings/indigenous/pdf/IASG%20Thematic%20Paper %20Traditional%20Knowledge%20-
%20rev]1.pdf. The paper adds that “the terms traditional knowledge, indigenous knowledge and
local knowledge are used interchangeably.” /d.

I Hum. Rts. Council, Promotion and Protection of the Rights of Indigenous Peoples with
Respect to Their Cultural Heritage, Thirtieth Session, U.N. Doc. A/HRC/30/53, 9 57 (Aug.
19, 2015).
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This definition did not limit traditional knowledge to knowledge held
by Indigenous Peoples, referring elsewhere in the document to “local
communities.”"?

The United States voted against the United Nations Declaration on
the Rights of Indigenous Peoples' and has taken a different approach
from the United Nations in interpreting Indigenous Knowledge. In
2022, the White House, through the Office of Science and Technology
Policy and the Council on Environmental Quality, offered this definition
in a memorandum to the heads of federal agencies:

Indigenous Knowledge is a body of observations, oral and
written knowledge, innovations, practices, and beliefs developed
by Tribes and Indigenous Peoples through interaction and
experience with the environment. It is applied to phenomena
across biological, physical, social, cultural, and spiritual
systems. Indigenous Knowledge can be developed over
millennia, continues to develop, and includes understanding
based on evidence acquired through direct and indirect contact
with the environment and long-term experiences, as well as
extensive observations, lessons, and skills passed from
generation to generation. Indigenous Knowledge is developed
by Indigenous Peoples including, but not limited to, Tribal
Nations, Native Americans, Alaska Natives, and Native
Hawaiians. Each Tribe or Indigenous community has its own
place-based body of knowledge that may overlap with that of
other Tribes.

Indigenous Knowledge is based in ethical foundations often
grounded in social, spiritual, cultural, and natural systems that
are frequently intertwined and inseparable, offering a holistic
perspective. Indigenous Knowledge is inherently heterogeneous
due to the cultural, geographic, and socioeconomic differences
from which it is derived, and is shaped by the Indigenous
Peoples’ understanding of their history and the surrounding
environment. This knowledge is unique to each group of
Indigenous Peoples, and each may elect to utilize different
terminology or express it in different ways. Indigenous

12 I4. 9 58 (indicating that “indigenous peoples, local communities and governments, mainly
in developing countries, have demanded intellectual property protection for traditional forms of
creativity and innovation”).

13 Press Release, General Assembly, General Assembly Adopts Declaration on Rights of
Indigenous Peoples; “Major Step Forward” Towards Human Rights for All, Says President, U.N.
Press Release GA/10612 (Sept. 13, 2007) (noting the vote count, including the vote by the United
States).
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Knowledge is deeply connected to the Indigenous Peoples
holding that knowledge. '

The federal definition expands upon the United Nations definition in
terms of both the types of information that constitute Indigenous
Knowledge and the time span. It adds the concept of heterogeneity,
emphasizing that different groups of Indigenous Peoples might hold
different Indigenous Knowledge. And it emphasizes the intertwined
relationship not only between Indigenous Knowledge and the natural
environment, but also between Indigenous Knowledge and cultural and
religious systems. Finally, the federal definition omits recognition of
“local communities” and “local knowledge,” concepts included in the
United Nations approach. In regard to time spans, the federal definition
provides for information dating back to millennia and continuing
through today.

It is also worth noting that “Indigenous Peoples” includes, but is not
limited to, “Tribal Nations, Native Americans, Alaska Natives, and
Native Hawaiians.”"” U.S. law has long recognized these four groups
through explicit statutory or regulatory definitions. The National
Historic Preservation Act, for example, defines “Indian tribe,” “Native
Hawaiian,” and “Native Hawaiian organization.”'® It does not, however,
refer to Indigenous Peoples more generally. An ambiguity remains
about how federal agencies will recognize the Indigenous Knowledge of
Indigenous Peoples not previously defined in or recognized by federal
law.

Even with some ambiguity, federal agencies have incorporated the
2022 White House definition of Indigenous Knowledge into various
documents and actions. In 2024, the Advisory Council cited it in its
Policy Statement on Indigenous Knowledge and Historic Preservation. '

14 OFF. OF SCI. & TECH. PoL’Y, COUNCIL ON ENV’T QUALITY, EXEC. OFF. OF THE
PRESIDENT, GUIDANCE FOR FEDERAL DEPARTMENTS AND AGENCIES ON INDIGENOUS
KNOWLEDGE 4 (2022).

15 Id.

16 See 54 U.S.C. §§ 300309, 300313-300314.

17 INDIGENOUS KNOWLEDGE & HISTORIC PRESERVATION STATEMENT, supra note 6. Note,
however, that the excerpt used by the Advisory Council intentionally omits the White House
phrase referring to the possibility that Indigenous Knowledge of one Tribe “may overlap with that
of other Tribes.” ACHP Director of the Office of Indigenous Peoples Ira Matt explained to me
that “[t]he term ‘overlap’ could be construed as conveying that components of IK are the same or
shared. While that may be true in some circumstances (knowledge of where to harvest resources),
there are often deeper meanings associated with these areas or actions that truly give them
significance to a people. It’s safer to remove any language that could reinforce preconceived
notions about Tribes and IK.” E-mail from Ira Matt, Dir., ACHP Off. of Tribal and Indigenous
Peoples, to Sara C. Bronin, Chair, ACHP (May 13, 2024, 08:39 EST) (on file with the author).

With the 2024 Policy Statement, the Advisory Council superseded the more limited definition
of traditional knowledge contained in the 2019 document on that topic. See ACHP, TRADITIONAL
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Because the federal definition emphasizes the place-based nature and
cultural aspects of Indigenous Knowledge, it directly relates to the
Advisory Council’s mission of promoting the preservation of the
country’s historic resources, the vast majority of which are rooted in
physical places and reflect cultural values. This overlap positions the
agency well to be a leader in integrating Indigenous Knowledge into
federal government action.

II. POLICY AND REGULATION AT THE ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Created as an independent federal agency in 1976 by amendments to
the National Historic Preservation Act of 1966," the Advisory Council
has two functions into which Indigenous Knowledge may be integrated.
First, the agency advises the President and Congress on issues related to
historic preservation, largely determining its advice through its
development and adoption of statements of policy.” As further
described below, several such policy statements have referenced
traditional or Indigenous Knowledge. Second, the agency oversees the
“Section 106 regulatory process, which requires federal agencies to
review the effects of their proposed undertakings on historic
properties.?® That process, affecting 120,000 federal actions annually,
involves several stages at which Indian Tribes (including Alaska Native
entities) and Native Hawaiian organizations may utilize their Indigenous
Knowledge to consult, advise, or intervene in the review process.

A twenty-four-member council determines how the agency will
exercise these policy-making and regulatory functions. Per statute, the
council must include eight individuals appointed by the President (with

KNOWLEDGE AND THE SECTION 106 PROCESS: INFORMATION FOR FEDERAL AGENCIES AND
OTHER PARTICIPANTS 1 (2019, amended Apr. 2021) [hereinafter SECTION 106 INFORMATION
PAPER], https://www.achp.gov/sites/default/files/2021-05/TraditionalKnowledgePaper5-3-21.pdf
(stating that “the term ‘traditional knowledge,” for purposes of Section 106, [should be applied] to
the information or knowledge held by Indian tribes and NHOs and used for identifying,
evaluating, assessing, and resolving adverse effects to historic properties of religious and cultural
significance to them”). That guidance document included, in appendices, definitions from Native
Hawaiian individuals, Indian Tribes, intertribal organizations, federal and state agencies, and
international bodies. The 2024 policy statement also superseded a much shorter definition of
Indigenous Knowledge offered in a prior policy statement. See ACHP, POLICY STATEMENT ON
BURIAL SITES, HUMAN REMAINS, AND FUNERARY OBJECTS 5 (2023) [hereinafter BURIAL SITES,
HUMAN REMAINS, & FUNERARY OBIECTS STATEMENT], https://www.achp.gov/sites/
default/files/policies/202307/PolicyStatementonBurialSitesHumanRemainsandFuneraryObjects30
June2023.pdf.

18 Between 1966 and 1976, the ACHP was embedded within the Department of the Interior.

1954 U.S.C. § 304102(a)(1).

20 Id. § 306108.
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one, the Chair, serving full-time and confirmed by the Senate), ten
federal agencies, a governor, a mayor, a member of an Indian Tribe or
Native Hawaiian organization, and the heads of three historic
preservation nonprofit organizations, including the National Association
of Tribal Historic Preservation Officers.?! This composition ensures a
diversity of views, though only two members must specifically
represent Tribal or Native Hawaiian interests.

A. Policy-Making Function

For decades, the Advisory Council has issued policy statements that
articulate the manner in which the agency will satisfy its statutory
obligation to advise the President and Congress on historic preservation
policy, guide the agency’s own regulatory actions, and support the
positive contributions of other federal agencies, states, Tribes, and other
parties to the federal historic preservation program. These policies are
broad and often aspirational in nature. They are not long, ranging from
several to around a dozen pages. In format, a handful of numbered
policy principles with explanations is typical. According to the agency’s
operating procedures, adopting a policy requires a majority of council
members (a minimum of thirteen) to be present and voting.” After
adopting a policy, the Advisory Council and its staff will act in
accordance with the policy until and unless amended or rescinded.

Twelve such policies remain active,” with four explicitly
incorporating the concepts of traditional or Indigenous Knowledge as
that concept has evolved over the years. The first two policies, both
from 2008, refer to traditional knowledge. In the Policy Statement on
the Advisory Council’s Interaction with Native Hawaiian Organizations,
the Advisory Council “acknowledges Native Hawaiian traditional
cultural knowledge, beliefs and practices and recognizes their value in
the understanding and preservation of historic properties in Hawaii.”** It
commits the agency to respecting—and encouraging other federal
agencies to respect—Native Hawaiian knowledge in their Section 106
processes. A separate policy on archaeology and heritage tourism refers
to “traditional knowledge provided by cultural or lineal descendants,”
but does not define traditional knowledge or appear to connect it solely
to Indigenous Peoples, and generally seems to prioritize scholarship and

21 Id. § 304101.

22 ACHP, OPERATING PROCEDURES § III.M (2023).

23 For links to all twelve policies, see Preservation Policy, ACHP, https://www.achp.gov/
preservation-policy (last visited Aug. 7, 2024).

24 ACHP, ACHP POLICY STATEMENT ON THE ACHP’S INTERACTION WITH NATIVE
HAWAIIAN ORGANIZATIONS 3 (2008).
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interpretations by professional archaeologists over Indigenous
knowledge.*

In the years after these two policies were adopted, the Obama
administration took an increased interest in improving relationships
between the federal government, Tribal nations, and Indigenous
Peoples. Though the United States was one of four countries that voted
against the United Nations Declaration on the Rights of Indigenous
Peoples in 2007, President Obama declared that his administration
would be “lending its support” to the Declaration in 2010.?” Citing the
President’s proclamation, the Advisory Council in 2013 released its own
plan to support the Declaration.?® In that plan, the agency pledged to:

[[Incorporate information about, and the principles within, the
Declaration in future policy and program initiatives regarding
the protection and preservation of properties of religious and
cultural significance to Indian tribes and NHOs [Native
Hawaiian organizations] and in efforts to improve federal
agency Section 106 consultation with Indian tribes and NHOs.

The 2013 plan helped to lay the groundwork for two additional
policies, both adopted in 2023, that refer to Indigenous Knowledge. In
the Policy Statement on Climate Change and Historic Preservation, the
Advisory Council urged public-serving institutions (including
government entities, community groups, and nonprofit organizations) to
“incorporate adaptation and mitigation strategies grounded in
Indigenous Knowledge” when planning to address climate impacts on
historic properties.* In addition, the agency advised government entities
conducting Section 106 reviews to consult with Indian Tribes and
Native Hawaiian organizations and consider their Indigenous
Knowledge as an asset.”

The second policy from 2023—which focuses on the manner in
which federal agencies should treat burial sites, human remains, and
funerary objects during Section 106 reviews— incorporated Indigenous

25 ACHP, ACHP POLICY STATEMENT: ARCHAEOLOGY, HERITAGE TOURISM, AND
EDUCATION 5 (2008).

26 U.N. Press Release GA/10612, supra note 13 (noting the vote count, including the vote by
the United States).

27 Caren Bohan, Obama Backs U.N. Indigenous Rights Declaration, REUTERS (Dec. 10,
2010), https://www.reuters.com/article/idUSTRE6BF4QJ20101216/.

28 ACHP, ACHP PLAN TO SUPPORT THE UNITED NATIONS DECLARATION ON THE RIGHTS OF
INDIGENOUS PEOPLES 1 (2013) (citing a December 2010 declaration by President Obama to
honor the spirit of the Declaration).

29 Id. at 2.

30 ACHP, ACHP CLIMATE CHANGE AND HISTORIC PRESERVATION POLICY STATEMENT 3
(2023).

31 Id. at 5-6.



82 Virginia Environmental Law Journal [Vol. 43:72

Knowledge. It offers the Advisory Council’s first definition of
Indigenous Knowledge as “[i]nformation provided by an Indian Tribe,
Tribal member, Native Hawaiian, or other Indigenous person uniquely
reflective of their knowledge, experience, understanding, or observation
relating to cultural resources, practices, or actions.”** This definition ties
the scope of Indigenous Knowledge to the “information provided,” and
while “provided” is not defined, it could be interpreted to mean the
information given to federal agencies during the Section 106 process.
The policy urges deference to such provided Indigenous Knowledge,
stating that “[t]he Indigenous Knowledge held by an Indian Tribe,
[Native Hawaiian organization], or other Indigenous Peoples is a valid
and self-supporting source of information.”** It also recognizes that
Indigenous Knowledge may include confidential or culturally sensitive
information about burial sites, human remains, and funerary objects, and
states that governmental entities should make efforts to “limit the
disclosure” of such information.*

In these four statements of policy—the two from 2008 referring to
traditional knowledge and the two from 2023 referring to Indigenous
Knowledge—and in its 2013 plan, the Advisory Council demonstrated a
commitment to promoting and incorporating Indigenous Knowledge.
Part IIT will explain the Policy Statement on Indigenous Knowledge and
Historic Preservation, in which this intent reached fuller expression.

B. Regulatory Function

The Advisory Council is responsible both for promulgating
regulations related to the Section 106 process and for administering the
process through guidance for and oversight of other federal agencies as
they carry out their obligations. This process requires that

[tThe head of any Federal agency having direct or indirect
jurisdiction over a proposed Federal or federal assisted
undertaking in any State and the head of any Federal department
or independent agency having authority to license any
undertaking . . . [to] take into account the effect of the
undertaking on any historic property.*

32 BURIAL SITES, HUMAN REMAINS, AND FUNERARY OBJECTS STATEMENT, supra note 17,
at 5.

33 Id. at 3.

34 1d.

35 54 U.S.C. § 306108. The statute also provides the ACHP with “a reasonable opportunity to
comment with regard to the undertaking.” Id.; see generally SARA C. BRONIN & RYAN M.
ROWBERRY, HISTORIC PRESERVATION LAW IN A NUTSHELL (2d ed. 2018).
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Section 106 obligations fall on federal agencies,’ though many
covered undertakings may be physically completed by a non-federal
governmental entity, a private entity, or even an Indian Tribe or Native
Hawaiian organization. Undertakings, also defined in the Advisory
Council’s regulations, may include any “project, activity or program”
funded by an agency or carried out by or on behalf of an agency,
including those carried out with federal financial assistance or receiving
a federal permit.’’ Section 106 requires agencies to determine whether
their undertakings may have “effects” on historic properties—
essentially, alterations to character-defining features of historic
properties.*® Only historic properties on or eligible for the National
Register of Historic Places must be considered by the agency.*” Staff
periodically issue guidance as to how federal agencies, consulting
parties, applicants, and others should understand their roles in the
Section 106 process.”” In certain instances laid out in federal
regulations, the Advisory Council or the agency can initiate “program
alternatives” that tailor the Section 106 process to particular
undertakings, programs, or effects.*

The Advisory Council divides the process by which an agency may
satisfy its Section 106 obligations into four steps. First, the agency must
initiate the process for determining whether its undertaking has the
potential to affect historic properties, and if so, identify consulting
parties and plan for the next steps. Second, if the agency identifies that
its undertaking may affect historic properties, the agency must establish
the area of potential effects and identify historic properties potentially
affected. To satisfy this requirement, the agency must, among other
things, consult with the State Historic Preservation Officers, Tribal
Historic Preservation Officers, Indian Tribes, and Native Hawaiian
organizations to determine the scope of their identification efforts, as
well as carry out a “reasonable and good faith effort” to identify historic
properties.* Third, the agency must evaluate whether any effects on the
identified historic properties may be adverse, or detrimental to the

36 See id. § 300301 (using the Administrative Procedure Act’s definition of “agency”); see
also 5 U.S.C. § 551(a).

37 36 C.F.R. § 800.16(y) (2024).

38 Id. § 800.16(1) (defining an effect as an “alteration to the characteristics of a historic
property qualifying it for inclusion in or eligibility for the National Register”).

39 Id. § 800.16(/)(1).

40 List of ACHP Guidance, ACHP, https://www.achp.gov/training-guidance/list-of-ACHP-
guidance (last visited Aug 7, 2024).

41 See 36 C.F.R. § 800.14 (2024) (outlining five program alternatives, including programmatic
agreements, exemptions, standard treatments, program comments, and alternate procedures, each
requiring different procedures).

42 Id. §§ 800.4(a)—(c).
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property’s historic values.* And fourth, if the agency finds the
undertaking may result in adverse effects, the agency must continue
consultation to consider alternatives to resolve those effects. This step
requires the agency to develop and assess “alternatives or modifications
to the undertaking that could avoid, minimize, or mitigate adverse
effects on historic properties.”*

Within the latter three steps in particular, Indian Tribes and Native
Hawaiian organizations, as those groups are defined in the National
Historic Preservation Act, already have a statutory role.* In identifying
historic properties, the agency must consider whether there are
“[p]roperties of traditional religious and cultural importance to an
Indian tribe or Native Hawaiian organization.”* Only Indian Tribes and
Native Hawaiian organizations are capable of determining religious and
cultural importance, and thus consultation with them is essential. The
regulations also recognize the role of Tribal Historic Preservation
Officers, who assume the responsibilities of the State Historic
Preservation Officer on Tribal lands.*” The process differs slightly for
Native Hawaiian organizations, who do not have Tribal lands or Tribal
Historic Preservation Officers as defined by the National Historic
Preservation Act. The federal agency is responsible for making a
reasonable and good faith effort to identify any Indian Tribe or Native
Hawaiian organization that might attach religious and cultural
significance to historic properties in the area of potential effects of an
undertaking and invite them to be consulting parties. Additionally,
individual Native Hawaiian organizations or Indian Tribes may request
to be a formal “consulting party.”* In evaluating effects, too, Indian
Tribes and Native Hawaiian organizations may assist agencies in
determining whether historic properties, including those with traditional
religious and cultural importance, may be adversely affected by the
undertaking. Indian Tribes and Native Hawaiian organizations should
be involved in the process of resolving adverse effects, especially as
consulting parties who, along with any relevant Tribal Historic
Preservation Officer, may advise on proposed resolution and avoidance,
minimization, or mitigation strategies.*

43 Id. § 800.5(a).

44 Id. § 800.6.

45 See 54 U.S.C. §§ 300309, 300313-300314.

46 Jd. § 302706(a) (allowing such properties to be determined eligible for inclusion on the
National Register).

47 See id. § 302702 (setting forth the process for an Indian Tribe to assume the functions of a
State Historic Preservation Officer).

48 36 C.F.R. § 800.3(f) (2024).

49 Id. § 800.6.
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Recognizing these roles, and bolstered by the 2013 plan to support
the United Nations Declaration on the Rights of Indigenous Peoples, in
2019, Advisory Council staff issued an “information paper” about
traditional knowledge as it should be used in the Section 106 process.!
This paper pointed out how existing federal law already recognized
traditional knowledge—including regulations noting the “special
expertise” of Indian Tribes and Native Hawaiian organizations.** The
paper recognized that Indian Tribes, Native Hawaiian organizations, and
Native Hawaiians “are the experts about their respective cultures and
thus are the experts in the identification and evaluation of historic
properties of religious and cultural significance to them,” definitively
stating that “[f]ederal agencies are not the experts on what constitutes
traditional knowledge.”* It urged federal agencies to be patient in
asking these groups and individuals to produce traditional knowledge
because such knowledge may be dispersed in different locations or
among multiple people, and permission to share this information may
take time.>* It also affirmed the value of traditional knowledge given by
Indigenous subject matter experts to federal agencies and encouraged
agencies to “compensate that subject matter expert just as other subject
matter experts would be compensated for their particular and specific
knowledge and skills.”>

Written by staff, this information paper did not have the formal
endorsement of the Advisory Council membership. But by publishing it
and allowing federal agencies to acclimate to the ideas it contained, the
staff facilitated the agency’s adoption of the Indigenous Knowledge and
Historic Preservation Policy Statement, to which we turn next.

III. THE INDIGENOUS KNOWLEDGE AND HISTORIC PRESERVATION POLICY

Building on years of prior efforts, the Advisory Council on Historic
Preservation adopted the Policy Statement on Indigenous Knowledge
and Historic Preservation in March 2024. This Part covers the process
for adopting this policy and summarizes its contents.

50 Staff have indicated to me that the document was issued as an “information paper” rather
than guidance, as there was some concern about the statements in the paper given that the Trump
administration took a different approach to Tribal issues than the Obama administration.

51 SECTION 106 INFORMATION PAPER, supra note 17, at 1. This document cited the 2013 plan
and briefly explained the Declaration. /d. at 3-4.

52 36 C.F.R. § 800.4(c)(1) (2024).

53 SECTION 106 INFORMATION PAPER, supra note 17, at 2.

54 Id. at 3.

55 Id. at 5.
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A. Process for Adoption

The process for adopting the Policy Statement on Indigenous
Knowledge and Historic Preservation was rooted in the prior actions of
the Advisory Council but began in earnest in March 2022, when
members agreed that a formal policy statement would most effectively
advance Indigenous Knowledge.*® To develop the proposal, outline, and
content of the policy, Advisory Council members and staff held a dozen
meetings with Indian Tribes and Native Hawaiians, met with federal
preservation officers and other historic and cultural resources personnel,
and spoke publicly about the development of the policy, including at
large gatherings of Tribal nations. Some of these meetings and
presentations were facilitated by other federal agencies, including the
Permitting Council, a sixteen-member body coordinating and improving
the federal permitting process. A website was active from the beginning
of the process.

After all of this engagement, the Advisory Council publicized a final
draft of the policy in January 2024 before conducting additional
government-to-government Tribal consultation in February and taking
comments from Advisory Council members and the general public.
Staff reviewed all feedback and incorporated it into the final version of
the policy, which was distributed to members shortly before the
agency’s March business meeting. At that meeting, Advisory Council
members unanimously adopted the proposal.

B. Contents of the Policy

The Advisory Council on Historic Preservation organized its Policy
Statement on Indigenous Knowledge and Historic Preservation in a
logical sequence, moving from background information to policy
principles to implementation ideas. Its preamble sets forth the need to
incorporate Indigenous Knowledge into historic preservation programs
and decision-making. The following section on scope acknowledges the
past failure of the historic preservation community to consistently
respect and utilize Indigenous Knowledge and sets the goal of broad
applicability across preservation practice. A section on the Advisory
Council’s authority grounds the policy in the agency’s unique
relationship with and responsibility to Indian Tribes, as well as its

56 ACHP, SPRING BUSINESS MEETING PAPER ON THE POLICY STATEMENT ON INDIGENOUS
KNOWLEDGE AND HISTORIC PRESERVATION 15-17 (2024), https://www.achp.gov/sites/
default/files/2024-03/%21Tab%201-Business%20Meeting_1.pdf (discussing the process for
adopting the policy statement).
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statutory obligations to ensure that federal agencies consult with Indian
Tribes and Native Hawaiian organizations.”’

After this background information, the policy offers twelve “policy
principles” that various governmental and nongovernmental entities
should apply to their “site stewardship, Section 106 participation and
compliance, sacred sites management, and other historic preservation-
related actions.”*® The first principle calls for Indigenous Knowledge to
be treated with respect, as disrespect or misuse of Indigenous
Knowledge may violate ethical protocols and could negatively impact
Indian Tribes, Native Hawaiian organizations, or other Indigenous
Peoples. The second principle reiterates that Indigenous Knowledge is
“valid, sound, and self-supporting,” which is, in my view, perhaps the
most significant statement about Indigenous Knowledge in the policy.

The third principle deals most directly with the use of Indigenous
Knowledge in the Section 106 regulatory process and speaks primarily
about the Indian Tribes and Native Hawaiian organizations that already
have a statutory role in that process. Their Indigenous Knowledge,
including their understanding of what makes specific properties
significant, should be incorporated into identification and
documentation efforts conducted by federal agencies. Agencies should
also defer to the “special expertise”” of Indian Tribes and Native
Hawaiian organizations when evaluating properties of religious and
cultural  significance, even  properties previously  deemed
“archaeological.” Agencies should also recognize the holders of
Indigenous Knowledge as experts both in determining whether an
undertaking may affect properties of religious and cultural significance
to an Indian Tribe or Native Hawaiian organization, and in addressing
adverse effects. The fourth principle expands upon these ideas by
advising that documents related to program alternatives (namely,
alternate pathways for agencies to comply with Section 106, as
described above) incorporate “language or stipulations that address the
role of Indigenous Knowledge in informed decision making.”

The fifth principle continues a shift in federal thinking on Indigenous
Knowledge by specifically citing a preference (although not a
requirement) to compensate representatives of Indian Tribes and Native
Hawaiian organizations for work they carry out in providing Indigenous
Knowledge to inform federal agency decision-making. In particular, it
notes that “identifying, vetting, and deciding whether and how to share

57 See also ACHP, POLICY STATEMENT REGARDING THE COUNCIL’S RELATIONSHIPS WITH
INDIAN TRIBES 1-2 (2000, amended 2007).

58 INDIGENOUS KNOWLEDGE & HISTORIC PRESERVATION STATEMENT, supra note 6, at 4-7.

59 36 C.F.R. § 800.4(c)(1) (2024).
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Indigenous Knowledge requires research, work, or additional action,”
which are all deserving of compensation and reimbursement.

The sixth through tenth policy principles focus on administrative and
information-maintenance activities. The sixth principle suggests that
determinations, findings, and agreements should clearly document when
and how consultation processes facilitated the incorporation of
Indigenous Knowledge in federal decision-making to ensure a sound
administrative record while acknowledging the confidential nature of
some Indigenous Knowledge. The seventh principle advises that Section
106 timelines should include adequate time for meaningful consultation
with Indigenous groups regarding complex topics and that planning
efforts should begin early. The eighth principle calls on the broader
preservation community (including private and nongovernmental
institutions) to develop or update their own protocols and processes in
line with the policy. The ninth principle specifically calls on the
Department of the Interior to update regulations to recognize keepers of
Indigenous Knowledge as meeting professional standards promulgated
by that department. Such regulations, to which federal agencies and
Section 106 documents often refer, are long-recognized barriers to
Indian Tribes’ and Native Hawaiian organizations’ being considered
subject matter experts. Finally, the tenth principle calls for “maximum
effort [to] be taken, to the fullest extent of the law, to limit the
inappropriate disclosure of confidential or sensitive information” when
Indigenous Knowledge is provided.

The eleventh and twelfth policy principles end the policy portion of
the statement with two additional criteria related to the use of
Indigenous Knowledge outside of the Section 106 context. Addressing
sacred sites, the eleventh principle calls for the sharing and recognition
of Indigenous Knowledge in implementing Executive Order 13007,
issued by then-President Bill Clinton.® That executive order aimed to
promote the preservation of the religious practices of Indian Tribes
through, among other things, the protection of sacred sites on federal
land. The twelfth principle maintains the Advisory Council’s position
that, while the United Nations Declaration on the Rights of Indigenous
Peoples has not been formally adopted by the United States, federal
agencies should still use it to inform their outreach, consultation, and
consideration of Indigenous Knowledge.

The policy then turns to implementation. The Advisory Council
commits to training staff, developing guidance and information
resources, advising agencies and others, encouraging agencies to “give

60 Exec. Order. No. 13007, 61 Fed. Reg. 26771 (1996).
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full and meaningful consideration to Indigenous Knowledge,” and
participating in interagency working groups.®’ While all of these
implementation actions are important, potentially the most significant is
the commitment to “implement applicable policy principles into Section
106 agreement documents and program alternatives.”®* Part IV focuses
on this commitment.

IV. REGULATORY IMPLEMENTATION OF THE INDIGENOUS KNOWLEDGE
AND HISTORIC PRESERVATION POLICY

After the Advisory Council on Historic Preservation adopts a policy,
it can move to implementation. A key implementation step called for in
the Policy Statement on Indigenous Knowledge and Historic
Preservation involves the integration of the twelve policy principles
outlined in Part III.B. into the Section 106 process. Although the agency
is just beginning the implementation process, there are a few things
already happening on which we may continue to build.

As a first step, the Advisory Council is following the third and fourth
policy principles by determining how Indigenous Knowledge may be
incorporated into Section 106 reviews and agreements. Currently,
neither the National Historic Preservation Act nor the regulations
promulgated by the Advisory Council expressly reference Indigenous
Knowledge.® In the absence of statutory or regulatory changes, staff are
now developing language that may be used by the Advisory Council
and other federal agencies in drafting agreements and program
alternatives.

Among the program alternatives that may be issued by the Advisory
Council, a “program comment” allows for agencies to satisfy their
responsibilities under Section 106 for a program or type of undertaking
by following the process set forth in the comment, instead of the
standard four-step process outlined above. Using my authority as Chair,
on the eve of the vote on the Indigenous Knowledge policy, | amended a
program comment involving federal communications infrastructure to,
among other things, include a provision that addresses the intent of the
fifth policy principle to compensate holders of Indigenous Knowledge

61 INDIGENOUS KNOWLEDGE & HISTORIC PRESERVATION STATEMENT, supra note 6, at 8.

62 Id.

63 See generally Wesley James Furlong, “Subsistence Is Cultural Survival”: Examining the
Legal Framework for the Recognition and Incorporation of Traditional Cultural Landscapes
Within the National Historic Preservation Act, 22 TRIBAL L.J. 51 (2023) (arguing that that the
National Historic Preservation Act does not adequately protect Tribal cultural landscapes, which
inform Indigenous Knowledge).
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for the work they do when they share that knowledge.* Though the
added provision does not expressly refer to Indigenous Knowledge, it
allows for Indian Tribes to be paid for services under the following
circumstances:

If, however, a federal agency or applicant asks an Indian Tribe
or any consulting party to do more than respond to its findings
and determinations in connection with this Program Comment,
the federal agency or applicant will enter into an appropriate
arrangement to provide the Indian Tribe or consulting party
reasonable payment for such services. Examples of services
include requests to:

1. Conduct an archaeological, ethnographic, or other inventory
or field survey to identify historic properties that may be
affected by the undertaking;

2. Perform a records or file search on behalf of the federal
agency or applicant;

3. Conduct research and make preliminary assessments of
National Register eligibility on behalf of a federal agency or
applicant, as opposed to responding to determination of
eligibility;

4. Provide a preliminary assessment of the potential effects of
the undertaking on historic properties, as opposed to responding
to such an assessment;

5. Carry out mitigation measures, including conducting
additional research or monitoring ground-disturbing activities as
part of a mitigation plan;

6. Curate artifacts or records recovered or made as part of
historic property identification, evaluation, or mitigation efforts;

7. Design or develop a specific plan or specifications for an
undertaking that would meet the Secretary of the Interior’s
Standards for Rehabilitation or otherwise avoid, minimize, or
mitigate effects to historic properties; or

8. Contribute substantially to any of the above activities carried
out by a third party.®

The amended program comment also addresses the ninth policy
principle by exempting “individuals recognized by [Tribal Historic

64 ACHP, AMENDMENT TO THE PROGRAM COMMENT FOR COMMUNICATIONS PROJECTS ON
FEDERAL LANDS AND PROPERTY (2024), https://www.achp.gov/sites/default/files/program com
ments/202404/Communications%20Project%20PC%20amendment%20%2020240313%20letterh
ead_SIGNED.pdf.

65 Id. § IV.F.
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Preservation Officers], Indian Tribes, and [Native Hawaiian
organizations, who] have expertise in the identification, evaluation,
assessment of effects, and treatment of effects to historic properties of
Tribal or Native Hawaiian religious and cultural significance” from the
need to comply with the Department of the Interior’s professional
qualification standards.®® Although this program comment amendment
occurred a few days before the Advisory Council’s vote on the
Indigenous Knowledge policy, it promises to lay the groundwork for the
incorporation of similar language in future program alternatives. Indeed,
a slightly expanded version of this list of activities requiring
compensation appeared in another program comment that is out for
public review at the time of writing.®’

Finally, the Advisory Council is considering a program alternative
that would break new ground in addressing Indigenous Knowledge-
informed activities by Native Hawaiian organizations that receive
federal licenses, permits, or assistance triggering Section 106 review.®
The program alternative would take the form of an exemption,
effectively removing from further Section 106 review activities such as
traditional agricultural and landscaping practices, restoration or
reconstruction of fishponds and sacred sites (among other sites),
construction of protective boundary structures, and minor adaptations
related to climate change, invasive species, and pollution. If adopted,
the exemption would give federal agencies that propose to license,
permit, or assist Native Hawaiian organization-driven activities a more
efficient path through the Section 106 review process and consequently
help Native Hawaiian organizations that receive that federal assistance
move forward with their projects without additional scrutiny.

In my view, an exemption for these activities clearly aligns with the
provisions of the Indigenous Knowledge policy, which recognizes
Indigenous Knowledge as valid and self-supporting. It also aligns with
recent scholarship addressing the importance of incorporating the
Indigenous Knowledge of Native Hawaiians into public decision-
making to advance restorative environmental justice.” If successful in

66 Jd. § TILW.

67 Proposed Program Comment on Accessible, Climate-Resilient, and Connected
Communities, ACHP, https://www.achp.gov/program_alternatives/program_comment/PCs_2024
(last visited Sept. 23, 2024).

68 ACHP, PROPOSAL FOR AN EXEMPTION FOR INDIGENOUS-KNOWLEDGE-INFORMED
ACTIVITIES BY NATIVE HAWAIIAN ORGANIZATIONS 1, https://www.achp.gov/native-
hawaiians/exemption.

69 See, e.g., A. U’ilani Tanigawa Lum, Aia i Wai’oli ke Aloha ‘Aina: Re-Centering ‘Aina and
Indigenous Knowledge for Restorative Environmental Justice, 41 UCLA J. ENV'T L. & POL’Y
301 (2023).
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Hawaii, the exemption could be expanded to include Indigenous
Knowledge-informed activities by Indian Tribes in the contiguous
United States, including Alaska.

CONCLUSION

On one hand, a steady recognition of and respect for Indigenous
Knowledge on national and international scales might have made the
adoption of the Advisory Council’s Policy Statement on Indigenous
Knowledge and Historic Preservation all but inevitable. On the other
hand, it is sometimes surprising that multi-body federal agencies ever
move from inertia to action.

This policy’s passage proves that nothing happens in government
without people with ambition and skill who have the end in their sights
from the beginning. It would not have happened without the individuals
on staff who, over the years, deliberately leveraged the specific tools
and processes of the agency to move from the mentions of traditional
knowledge in two 2008 policies, to the 2013 plan to support the United
Nations Declaration, to the 2019 staff guidance, to the mentions of
Indigenous Knowledge in two 2023 policies, into now official agency
policy. I saw firsthand how one person in particular, Ira Matt, as
Director of the Office of Tribal and Indigenous Peoples and an enrolled
member of the Confederated Salish and Kootenai Tribes, carried this
project forward on behalf of so many other Indigenous People whose
knowledge has for too long been ignored, taken for granted, or
misappropriated. Other individuals, including the Advisory Council’s
former Tribal member, Chairman Reno Franklin—an enrolled member
of the Kashia Band of Pomo Indians—championed this outcome and
played important supporting roles.

Adopting this policy is an important first step. But I wrote this Essay
because many more people, including future Advisory Council
members and federal agency officials at the highest levels, must
understand, embrace, and operate by its tenets and push to integrate
them more fully into the work of the federal government. Only then can
this policy live up to its promise.



