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INTRODUCTION

State attempts to reform local zoning regulations to facilitate new
housing production often encounter resistance from advocates of local
control. Defenders of local parochialism argue that such reforms are
insensitive to local conditions, constitute social engineering, or usurp
inherent local powers. Others question whether new housing supply will
reduce or slow the growth of housing costs.' In prior work, this author
has advocated for significant state intervention in local zoning and for
direct preemption of exclusionary local controls that stifle new
development, reduce the supply of housing, and contribute to increases
in housing prices.? In this Essay, the author explores a recent reform in

* Professor of Law, Suffolk University Law School. Thanks to Amy Dain, Salim Furth, and
Emily Hamilton for comments on earlier drafts, to Dylan Shapiro and Cleon Beckford (Yale Law
School, Class of 2026) for excellent research assistance, and to the editors of the Virginia
Environmental Law Journal for valuable feedback and careful editing.

I See generally Vicki Been, Ingrid Gould Ellen & Katherine M. O’Regan, Supply Skepticism
Revisited, 35 HouSs. PoOL’Y DEBATE 96 (2024), https://www.tandfonline.com/doi/full/
10.1080/10511482.2024.2418044 (reviewing arguments skeptical of the effects of increasing
housing supply on prices and assessing responses).

2 See generally John Infranca, The New State Zoning: Land Use Preemption Amid a Housing
Crisis, 60 B.C. L. REV. 823 (2019).
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Massachusetts that—despite its limited scope, significant deference to
local decision-making, and expected modest contribution to housing
supply—has faced pushback.

Massachusetts’ 2021 MBTA Communities (MBTA-C) Act requires
local governments to zone for a district of reasonable size within one-
half mile of transit, in which multi-family zoning with a minimum gross
density of fifteen units per acre can be built as of right. Regulations
issued by a state agency pursuant to the statute specify how many units
of multi-family housing each municipality’s zoning must permit. Critics
have assailed the law as an assault on local control of land use. These
critiques are misplaced for two reasons. First, the law maintains
significant local control over zoning. While municipalities must rezone
to create a district (or set of districts) of a reasonable size that would
allow a certain number of housing units to be built, they have significant
latitude in determining the location and precise details of these districts.
Second, zoning is not legally or historically a sovereign power of local
governments, as some critics have suggested. Instead, zoning is
instituted subject to the state’s police power, which it delegates to local
governments. Thus, it must be exercised in furtherance of the common
good of the state.

This Essay proceeds in three parts. Part I provides context for the
discussion of the MBTA-C Act, examining prior reform efforts that
channel local decision-making and contrasting those measures with
more recent state reforms that directly displace or preempt local
regulations. Part II discusses the Act itself, detailing the statute and the
guidelines issued pursuant to it, with an emphasis on the significant
local control they preserve. The discussion then turns to the
implementation of the law to date, highlighting the many communities
that have sought to comply with the law by adopting new zoning before
examining the resistance of a few local governments. Part III analyzes
this resistance in light of both the legal realities of zoning and local
governance and the reforms in other states.

I. CONTEXTUALIZING A MODEST REFORM

The MBTA-C Act channels local decision-making towards specified
state requirements but does not directly displace or preempt local
zoning. Earlier generations of state interventions in zoning, including
Massachusetts’ own Chapter 40B, similarly channeled local decision-
making,® albeit in a different manner. Chapter 40B instituted a
streamlined development approval process for certain affordable

3 See Infranca, supra note 2, at 828.
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housing developments, but it left the initial review of a proposed
development at the local level.* While the state’s Housing Appeals
Committee (HAC) has the power to overturn a local decision, it can do
so only in communities that have not satisfied one of the statutory safe
harbors, such as having at least ten percent of housing units in the
community classified as affordable for low- and moderate-income
households.’® In this way, Chapter 40B offers a sort of carrot, enabling
communities to avoid review by the HAC if they reach the ten percent
threshold or satisfy one of the other statutory safe harbors. In California,
since 1969, the state has mandated local planning that includes a
“housing element,” a specific plan for meeting local housing needs.® As
revised in 1980, the law requires local governments to follow certain
procedures in producing an inventory of developable land, assessing
housing needs, and outlining future actions to address those needs.” In
both cases, the states did not rewrite local zoning, but instead sought to
nudge local governments toward enabling increased housing
production.®

In contrast with these measures, some more recent state laws have
gone further, expressly preempting and displacing specific elements of
local zoning.” As Salim Furth and Emily Hamilton note, a number of
states have imposed direct limits on local powers, particularly around
the regulation of accessory dwelling units, duplexes, triplexes, and
quadplexes in single-family districts, parking mandates, and transit-

4 Id. at 837-38.

5 Id.; see also MASS. GEN. LAWS ch. 40B, § 20 (2023) (outlining statutory safe harbors,
including the ten percent threshold and, alternatively, a minimum percentage of land area
occupied by affordable housing).

6 Id. at 842 (referencing CAL. GOV’T CODE §§ 65300, 65580-65589.11 (2024)).

71d.

8 New Jersey’s Mount Laurel doctrine takes a similar approach. The doctrine—articulated
through a series of judicial decisions and subsequent legislative and administrative action—
requires municipalities to reform their local land use regulations to enable the development of a
“fair share of the present and prospective regional need” for low- and moderate-income housing.
1d. at 839-41 (quoting S. Burlington Cnty. NAACP v. Mount Laurel Twp., 336 A.2d 713, 724
(N.J. 1975)).

9 For recent summaries of some of these recent reforms, see Emily Hamilton, Salim Furth &
Charles Gardner, Housing Reform in the States: A Menu of Options for 2024, MERCATUS CTR.
(Aug. 23, 2023), https://www.mercatus.org/research/policy-briefs/housing-reform-states-menu-
options-2024 [https://perma.cc/JGJ3-N38L]; Eli Kahn & Salim Furth, Breaking Ground: An
Examination of Effective State Housing Reforms in 2023, MERCATUS CTR. (Aug. 1, 2023),
https://www.mercatus.org/research/policy-briefs/breaking-ground-examination-effective-state-
housing-reforms-2023 [https://perma.cc/BRIG-3FU2]; Salim Furth & Emily Hamilton, Housing
Reform in the States: A Menu of Options for 2023, MERCATUS CTR. (July 25, 2022),
https://www.mercatus.org/research/policy-briefs/housing-reform-states-menu-options-2023
[https://perma.cc/3G3T-C38E].
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oriented developments.'® Rather than provide an exhaustive overview of
these reforms, the remainder of this section highlights a few examples,
with a particular emphasis on their effects on local control of zoning.
Starting with accessory dwelling units (ADUs),"" the low-hanging
fruit of zoning reform,'?> Maine has declared that “a municipality shall
allow an accessory dwelling unit to be located on the same lot as a
single-family dwelling unit in any area in which residential uses are
permitted . . . .”"* Out west, Montana similarly requires municipalities to
permit the as-of-right development of ADUs on single-family lots."
Montana’s statute allows for an attached or detached ADU and prohibits
any additional parking requirements for the ADU or any owner-
occupancy requirement, among other express limitations on local
regulation.'> Washington’s House Bill 1337 made it easier for property
owners to develop an ADU by expressly requiring cities and counties to
revise their own regulations to conform with the statutory provisions
and stating that if they failed to do so, the state statute’s requirements
would “supersede, preempt, and invalidate any conflicting local
development regulations.”'® In addition, Washington, Idaho, and
California have gone so far as to not only preempt local government
restrictions on ADUs, but also prohibit homeowners associations from
enforcing private restrictions that would prevent ADU development.'’

10 Furth & Hamilton, supra note 9, at 2-3.

11" ADUs, which can take a variety of forms (including being within or detached from the main
residential structure on a lot), “are self-contained units located on the property of a single-family
home.” John Infranca, Housing Changing Households: Regulatory Challenges for Micro-Units
and Accessory Dwelling Units, 25 STAN. L. & POL’Y REV. 53, 54 (2014).

12 See Jennifer Smith, Accessory Dwelling Units Eyed as Low-Hanging Housing Win,
COMMONWEALTH BEACON, (Oct. 23, 2023), https://commonwealthbeacon.org/housing/
accessory-dwelling-units-eyed-as-low-hanging-housing-win/ (describing ADUs as the “low-
hanging fruit of efforts to boost housing production” due to their small size and potential to be
placed in residential areas where other forms of new housing would likely face constraints).

13 ME. STAT. tit. 30, § 4364-B (2024). Among other things, the 2023 amendments allowed
ADUs on nonconforming lots, so long as they did not increase the nonconformity, and allowed
ADUs built without municipal approval to continue so long as they otherwise satisfy relevant
requirements. H.R. 1095, 131st Leg., 1st Spec. Sess. (Me. 2023).

14 MONT. CODE ANN. § 76-2-345 (2024) (“A municipality shall adopt regulations under this
chapter that allow a minimum of one accessory dwelling unit by right on a lot or parcel that
contains a single-family dwelling.”).

15 1d.

16 H.R. 1337, 68th Leg., Reg. Sess. § 3 (Wash. 2023). The bill added a new section to the state
law regarding accessory dwelling units. That section, among other limits on local control,
expressly prohibits local governments from assessing impact fees and requiring owner
occupancy, and requires the allowance of at least two accessory dwellings on all single-family
lots in an urban growth area. /d. § 4.

17 See id. § 12 (prohibiting common interest communities created after the section’s effective
date from imposing restrictions on ADU development); WASH. REV. CODE § 64.90.350 (2024)
(prohibiting common interest communities created after the section’s effective date from
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Massachusetts passed its own ADU reform in August 2024. The
Affordable Homes Act includes a provision stating that “[n]Jo zoning
ordinance or by-law shall prohibit, unreasonably restrict or require a
special permit or other discretionary zoning approval for the use of land
or structures for a single accessory dwelling unit, or the rental thereof,
in a single-family residential zoning district....”"® The law permits
“reasonable regulations,” including height and setback regulations."
But it expressly forbids requirements that an owner occupy the primary
dwelling or ADU or that more than one parking space be required for
the ADU.?° These ADU reforms, which are not limited to the states
mentioned, directly preempt local zoning ordinances by allowing for the
addition of a unit otherwise prohibited. They also mandate specific
revisions to local ordinances and declare that the failure to make these
changes will result in state law directly displacing those local
regulations.

Several states have passed reforms allowing even denser
development in single-family districts. This can include duplexes,
triplexes, quadplexes, and similar small-scale multi-family
developments. Washington requires local governments to modify their
relevant zoning regulations to permit denser development in single-
family districts.?! The state’s law defines this (mildly) denser “middle
housing” broadly as “buildings that are compatible in scale, form, and
character with single-family houses and contain two or more attached,
stacked, or clustered homes including duplexes, triplexes,
fourplexes[/quadplexes], fiveplexes, sixplexes, townhouses, stacked
flats, courtyard apartments, and cottage housing.”** Cities between
25,000 and 75,000 residents must allow at least two units per lot on all
residential lots and four units per lot on lots within one-quarter mile of a
major transit stop.? Cities with populations over 75,000 must allow at
least four units on all residential lots and six units on all lots if at least
two of the units are affordable. While cities retain some flexibility in the

imposing restrictions on middle housing development); IDAHO CODE § 55-3212 (2024); infra
Section I1I(B) (discussing California reforms).

18 Act of Aug. 6, 2024, 2024 Mass. Acts ch. 150, § 8.

19 1d.

20 Id. The Act also permits the state’s Executive Office of Housing and Livable Communities
to “issue guidelines or promulgate regulations to administer” its terms. /d. The State initially
provided comprehensive guidelines before issuing substantively identical emergency regulations
in January 2025. See discussion infia Section II(A).

21 See Act of May 10, 2023, ch. 332, 2023 Wash. Sess. Laws 1744.

22 Id. §2(21).

23 Id. § 3(1)(a)(1)—(ii). In addition, at least four units can be developed on all residential lots if
at least one of those units is affordable. /d. § 3(1)(a)(iii).
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types of middle housing they permit, they must allow at least six of the
nine types of middle housing provided in the definition.*

In California, Senate Bill 9 created the potential for four units to be
built on an existing single-family lot by requiring local governments,
subject to some limitations, to permit homeowners to split any single-
family lot (so long as the newly created lots are at least 1,200 square
feet) and build up to two houses on each of the split lots.” Similar
statewide measures allowing the development of duplexes or
quadplexes on lots have become law in states from Oregon®* to
Vermont.”” As with ADUs, states have chosen to directly revise local
zoning, effectively rewriting the regulations for most single-family
districts.

Some states, often in addition to the preemptive measures discussed
above, have required local governments to choose and implement a
certain number of zoning reforms from a list of possibilities. For
example, Montana’s recent slate of housing reforms included a

24 Id. § 3(5).

25 S.9,2021-2022 Leg., Reg. Sess. (Cal. 2021); see generally SB 9: The California H.O.M.E.
Act, CAL. SENATE DEMOCRATIC CAUCUS, https:/focus.senate.ca.gov/sb9 [https://archive.is/
SMFpB] (providing information about the bill). As a report on its effects revealed, relatively few
new houses were developed during the law’s first year. See David Garcia & Muhammad
Alameldin, California’s HOME Act Turns One: Data and Insights from the First Year of Senate
Bill 9, TERNER CTR. FOR HOUS. INNOVATION (Jan. 18, 2023), https://ternercenter.berkeley.edu/
research-and-policy/sb-9-turns-one-applications/ (ascribing low housing production in part to
additional requirements imposed by some cities). As of this writing, Senate Bill 9 has been struck
down by a Los Angeles County Superior Court judge. City of Redondo Beach v. Bonta, 2024 WL
1860434 (Cal. Super. Ct. Apr. 22, 2024). The court concluded that the law’s provisions “[were]
not reasonably related and sufficiently narrowly tailored to [its] explicit stated purpose.” Id. at *1.
The ruling—which applies to five cities in Southern California—was based on a questionable
interpretation of the law, particularly in regards to its conclusion that the law was intended to
create housing specifically restricted to low-income residents (rather than intended to increase
housing supply and render housing more affordable in general). See Liam Dillon, Law That
Ended Single-Family Zoning Is Struck Down for Five Southern California Cities, L.A. TIMES
(Apr. 29, 2024), https://www.latimes.com/homeless-housing/story/2024-04-29/law-that-ended-
single-family-zoning-is-struck-down-for-five-southern-california-cities.

26 Act of Aug. 8, 2019, ch. 639, § 2(3), 2019 Or. Laws 2011, 2012 (allowing duplexes on all
single-family lots in cities of over 10,000 people). In addition, cities with populations of more
than 25,000 were required to allow “[a]ll middle housing types” within residential zoning
districts. Id. § 2(2); see also Owen Minott & Julia Selby, Eliminating Single-Family Zoning and
Parking Minimums in Oregon, BIPARTISAN POL’Y CTR. (Sept. 26, 2023), https://bipartisan
policy.org/blog/eliminating-single-family-zoning-and-parking-minimums-in-oregon/ (discussing
reforms, but noting that “legislation does not prevent cities from finding other ways to block
denser housing, such as lot size and setback requirements”).

27 VT. STAT. ANN. tit. 24, § 4412(1)(D) (2023) (allowing duplexes on residential parcels
statewide and allowing quadplexes and triplexes on residential parcels served by sewers); see also
Anne Wallace Allen, Housing Bills Take Aim at Local Control in Vermont Towns, VT’S INDEP.
VOICE: SEVEN DAYS (Jan. 16, 2023), https://www.sevendaysvt.com/news/housing-bills-take-aim-
at-local-control-in-vermont-towns-37385899 (discussing the law).
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requirement that local governments incorporate into their zoning
regulations a minimum of five strategies for encouraging the
development of housing.”® These five strategies must be chosen from a
specified list of fourteen possibilities, which includes, among others,
allowing duplexes (or triplexes or quadplexes) on all single-family lots,
upzoning for more density near transit, allowing ADUs on single-family
lots, eliminating or reducing minimum lot sizes or setback requirements,
and allowing multi-unit developments on all lots zoned for office, retail,
or commercial uses.?

A few states have directly preempted local regulations in areas near
public transit. Maryland offers bonus density for “qualified projects”
that are located within three-quarters of a mile of a rail station and set
aside at least fifteen percent of their units as affordable housing,
allowing them to exceed the typical local density restrictions.*® The law
prohibits local governments from imposing “any unreasonable
limitation or requirements” related to height, setback, bulk, parking, and
similar requirements.’' In Colorado, local governments are forbidden
from establishing minimum parking requirements for multi-family and
certain mixed-use developments within one-quarter mile of transit.*
California prohibits cities, counties, and any “public agency” from
enforcing parking minimums within one-half mile of a major transit
stop.*

California unsuccessfully sought to preempt local zoning more
extensively in areas near transit. California’s Senate Bill 827, which was

28 See Montana Land Use Planning Act, ch. 500, § 19(1), 2023 Mont. Laws 1410, 1424
(codified at MONT. CODE ANN. § 76-25-302 (2024)).

29 Id. § 19(1)(a)~(n).

30 MD. CODE ANN., LAND USE § 7-503 (West 2024).

31 Id. § 7-505.

32 Act of May 10, 2024, ch. 159, sec. 1, §§ 29-36-103, 29-36-106, 2024 Colo. Sess. Laws 731,
737, 740-41. Local governments may impose minimum parking requirements on developments
of twenty units or more or that contain affordable housing if they “publish written findings that
find that not imposing or enforcing a minimum parking requirement in connection with the
housing development project would have a substantial negative impact.” Id. § 29-36-104(2). The
findings must show a significant negative impact on “safe pedestrian, bicycle, or emergency
access to the housing development projects,” or existing parking within one-eighth mile. /d.; see
also Seth Klamann, Gov. Jared Polis Has Signed Three More Colorado Housing Reform Bills
into Law. Here’s What They Will Do., DENV. POST (May 14, 2024), https://www.denverpost.com/
2024/05/14/colorado-land-use-reform-housing-density-legislature-front-range/
[https://archive.is/mzDLk] (summarizing recent Colorado reforms).

33 CAL. GOV’T CODE § 65863.2 (West 2024). In addition, California allows certain multi-
family housing developments statewide in districts zoned for office, retail, or parking uses. Id. §§
65852.24, 65912-65913. The state’s Affordable Housing on Faith and Higher Education Lands
Act also allows religious institutions and non-profit colleges throughout California to build
affordable housing on their land. /d. § 65913.16. Each of these measures effectively rewrites or
overrides portions of existing local zoning ordinances.
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introduced in 2018, would have altered the zoning for any residential
development “within a [one-half] mile radius of a major transit stop or a
[one-quarter] mile radius of a high-quality [transit] corridor.”** These
projects would have been exempt from local regulations, including
“local density controls, minimum parking requirements, design
standards that hinder the ability to construct the maximum number of
units that can be developed, and height restrictions of less than fifty-five
feet.”** A subsequent measure, Senate Bill 50, which failed in 2019 and
again in 2020, would have similarly overridden local zoning and
allowed greater density near transit and in areas close to jobs, while also
providing  protections from displacement in lower-income
communities.>

In sum, states across the country have sought to address the housing
crisis by directly displacing local restrictions on homeowners’ control of
their property. Viewed in the context of these reforms, Massachusetts’
MBTA-C Act represents a modest intervention in local zoning that
retains significant local control, as discussed in the next Part.

II. MBTA COMMUNITIES

A. The Law

Signed into law in January 2021, the MBTA Communities Act
requires local governments to zone for a district of reasonable size
within one-half mile of transit, in which multi-family zoning at a
minimum gross density of fifteen units per acre can be built as of right.
The law consists of three short paragraphs. The first states the
obligations of each of the 177 cities and towns that are designated as
MBTA Communities®” and subject to the law:

(a)(1) An MBTA community shall have a zoning ordinance or
by-law that provides for at least 1 district of reasonable size in
which multi-family housing is permitted as of right; provided,
however, that such multi-family housing shall be without age
restrictions and shall be suitable for families with children. For
the purposes of this section, a district of reasonable size shall: (i)
have a minimum gross density of 15 units per acre . . . and (ii)

34 S.827,2017-2018 Leg., Reg. Sess. (Cal. 2018).

35 Infranca, supra note 2, at 851 (citing S. 827, 2017-2018 Leg., Reg. Sess. (Cal. 2018)).

36 Id. at 853 (noting that provisions applying to areas with job opportunities were added “in
part to address concerns that higher opportunity neighborhoods would resist new public
transportation so as to avoid being subject to the law”).

37 See MASS. GEN. LAWS ch. 40A, § 1A (2023) (defining “MBTA community”); id. ch. 161A,
§ 1 (listing the specific cities and towns designated as MBTA Communities).
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be located not more than 0.5 miles from a commuter rail station,
subway station, ferry terminal or bus station, if applicable.*

The second paragraph of the law provides that communities that fail
to comply will lose eligibility for four specified funding programs.*’
The third paragraph, which is discussed in more detail in the next
section, requires the Executive Office of Housing and Livable
Communities (EOHLC) to “promulgate guidelines to determine if an
MBTA community is in compliance” with the law.*

In January 2025, the Massachusetts Supreme Judicial Court ruled that
the guidelines originally issued by the State were, in substance,
regulations and therefore must comply with Massachusetts’ rulemaking
provisions.* In addition to formal notice and comment, the state’s
administrative procedures require the filing of a small business impact
statement, which was not completed for the guidelines.* In response to
this decision, the State issued emergency regulations six days later.*
The emergency regulations took immediate effect for ninety days as the
EOHLC solicited public comments prior to adopting final regulations in
accordance with administrative procedure.* The emergency regulations
did not make any substantive changes to the zoning requirements as
outlined in the prior guidelines,* which are described in the next
section. They did, however, change the timeline for compliance.*

B. The Guidelines/Regulations

The EOHLC issued the final guidelines on August 10, 2022.%7 It
previously issued draft guidelines on December 15, 2021, which were

38 Id. ch. 40A, § 3A.

39 Id.

40 Id. § 3A(c) (“The [EOHLC], in consultation with the executive office of economic
development, the Massachusetts Bay Transportation Authority and the Massachusetts Department
of Transportation, shall promulgate guidelines to determine if an MBTA community is in
compliance with this section.”).

41 Att’y Gen. v. Town of Milton, 248 N.E.3d 635, 645-46 (Mass. 2025).

42 Id. at 646.

43 Press Release, Exec. Off. of Hous. & Livable Cmtys., Implementation of MBTA
Communities Law Continues with Filing of Emergency Regulations (Jan. 14, 2025),
https://www.mass.gov/news/implementation-of-mbta-communities-law-continues-with-filing-of-
emergency-regulationsOHLC; see also 760 MASS. CODE REGS. 72.00 (2025),
https://www.mass.gov/doc/section-3a-emergency-regulations/download.

44 Press Release, Exec. Off. of Hous. & Livable Cmtys., supra note 43.

45 Jennifer Smith, New Emergency Regulations Restart the Clock for Resistant MBTA
Communities, COMMONWEALTH BEACON (Jan. 15, 2025), https://commonwealthbeacon.org/
housing/new-emergency-regulations-restart-the-clock-for-resistant-mbta-communities/.

46 Id.

47 EXEC. OFF. OF HOUS. & LIVABLE CMTYS., COMPLIANCE GUIDELINES FOR MULTI-FAMILY
ZONING DISTRICTS UNDER SECTION 3A OF THE ZONING ACT (2023) [hereinafter GUIDELINES].
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followed by a public comment period and twenty-four engagement
sessions prior to the issuance of the final guidelines.”® This section
analyzes these guidelines, which, as noted above, were reissued in
January 2025 as substantively identical emergency regulations. As such,
the terms “guidelines” and “regulations” are used interchangeably in the
discussion that follows. This discussion does not provide a
comprehensive overview of the regulations, but instead highlights the
provisions that affect the allocation of power between the state and local
governments.

The guidelines first identify a set of “General Principles of
Compliance,” which “inform[] the more specific compliance criteria.”*
These include a recognition that MBTA communities benefit from
having transit stations within their boundaries (or in proximity) and,
therefore, the communities should provide the opportunity for denser
housing near these (state) assets.™® Rather than offering what critics
describe as “one-size-fits-all” proscriptions, the General Principles
declare that the development of multi-family housing projects should be
“of a scale, density and aesthetic that are compatible with existing
surrounding uses, and minimize impacts to sensitive land.”*' Relatedly,
they note that the term “reasonable size” in the statute is “relative rather
than an absolute determination” and that, given “the diversity of MBTA
communities,” what is reasonable will differ based on particular features
of a jurisdiction.”” These principles suggest at the outset that the
guidelines provide a transparent and consistent but flexible mechanism
through which the state will determine whether or not a given
community has provided for the multi-family housing “district of
reasonable size” required by the state statute. As Attorney General
Andrea Campbell observed in an advisory regarding the law, “[t]hese
guidelines provide additional information and benchmarks to be utilized
in determining whether MBTA Communities are complying with the
Law.”™

The guidelines determine what constitutes a multi-family district of
“reasonable size” (a term left largely undefined by the statute) by

48 Ed Augustus, Housing Is the High-Stakes Struggle Mass. Can’t Lose, BOS. GLOBE (Apr.1,
2024), https://www.bostonglobe.com/2024/04/01/opinion/massachusetts-mbta-housing-law-
zoning/.

49 760 MASS. CODE REGS. 72.03(2) (2025).

50 Id.

51 Id.

52 Id.

53 OFF. OF THE ATT’Y GEN. OF MASS., ADVISORY CONCERNING ENFORCEMENT OF THE
MBTA COMMUNITIES ZONING LAW (2023), https://www.mass.gov/doc/advisory-concerning-
enforcement-of-the-mbta-communities-zoning-law/download.



2025] Striking a Balance 129

considering both the land area of the district and the total number of
multi-family units the district’s zoning would permit.’* The number of
units, termed the “multi-family unit capacity,” constitutes a set
percentage of total existing housing units in the community, with higher
percentages for communities with a higher level of transit.”> The statute
requires that the multi-family district must “be located not more than 0.5
miles” from a transit station.®

The guidelines modify this requirement in a manner that lightens the
burden on certain communities, deeming it to apply “to a particular
MBTA community only if that community has within its borders at least
100 acres of developable station area.””” Recognizing that the location
of transit stations within a particular community and the community’s
relationship to other land uses may affect whether a multi-family district
can be placed within 0.5 miles of a station, the guidelines adjust the
portion of the multi-family district that must be within this distance
based on how much developable land exists within 0.5 miles of a
station.”® This provision provides greater flexibility that is sensitive to
the unique characteristics of a given community and avoids excessively
constraining those communities with little developable station area
within their boundaries.” Such communities would otherwise be quite
limited in terms of where they placed their multi-family district.

In addition to having significant discretion with regard to where they
locate a compliant multi-family district, communities are permitted to
further customize their district by creating subdistricts with varying
density limits, “provided that the Gross density for the district as a
whole meets the statutory requirement.”®® This enables a community to
shape districts in a way that complements the neighboring context or
advances broader planning goals. Separate provisions regarding

54 760 MASS. CODE REGS. 72.05 (2025); see also Amy Dain, A Series of Articles About the
MBTA Communities Zoning Law 5-6 (Lincoln Inst. of Land Pol’y, Working Paper No.
WP22ADI1, 2022), https://go.lincolninst.edu/Dain. WP22AD1.pdf [https://perma.cc/GYNS-
WR3B] (discussing how guidelines scale up or down the determination of “reasonable size”).

55 760 MASS. CODE REGS. 72.05(1)(b) (2025). A “rapid transit community” must have a
district with a capacity for twenty-five percent of the community’s total housing units. /d. at
tbl. 1. This percentage drops to fifteen percent for a “commuter rail community,” ten percent for
an “adjacent community,” and five percent for an “adjacent small town.” /d.

56 MASS. GEN. LAWS ch. 40A, § 3A(a)(1)(ii) (2023).

57 760 MASS. CODE REGS. 72.08(1)(a) (2025). A “developable station area” is defined as
“developable land that is within 0.5 miles of a transit station.” /d. § 72.02.

S8 Id. § 72.08 tbl. 2 (defining the “[pJortion of the multi-family zoning district that must be
within a transit station area” based on the “[t]otal developable station area within the MBTA
community”).

59 The guidelines permit an MBTA community with less than 100 acres of developable station
area to place its multi-family zoning district anywhere within its boundaries. /d. § 72.08(1)(d).

60 Id. § 72.06(3).
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affordability requirements provide some flexibility for communities
wishing to impose inclusionary zoning requirements above ten percent,
so long as they submit an acceptable economic feasibility analysis.*!

Additional provisions of the guidelines explicitly constrain the ability
of local communities to undermine the Act by imposing requirements
likely to stifle multi-family housing development. Such requirements
include site plan reviews that cause unreasonable delays or render
development impractical,®* as well as conditions that only apply to
multi-family developments.®® The guidelines also do not require
communities to upgrade their water or wastewater infrastructure,
expressly noting that, while the zoning must permit development at a
density of at least fifteen units per acre, practical limitations, including
infrastructure, may result in lower density.*

Overall, the guidelines offer a definition of “reasonableness” that
relies in significant part on the existing conditions of communities by
considering the level of transit service, existing density, and land
availability. “Reasonableness” is also defined in a manner that provides
communities with significant discretion in choosing where to locate
multi-family zoning districts and reflects sensitivity to local
environmental conditions that might create challenges for denser
development. As the secretary of the EOHLC wrote in an opinion piece
for the Boston Globe, “Every community is unique. That’s why each
community is tasked with using these guidelines to find a multifamily
zoning district that works for them.”*

C. Implementation to Date

Under the guidelines, the twelve “rapid transit communit[ies]” with
the highest level of transit service were required to submit their zoning
amendments for a determination of compliance by December 31,
2023.% The State required an additional seventy-one communities that
were served by commuter rail and fifty-eight “adjacent communit[ies]”

61 See id. § 72.04(1)(b)(1). The guidelines require that up to ten percent of units be affordable
and the cap on income for eligibility be no less than eighty percent of the area’s median income to
constitute “as of right zoning” for purposes of the statute. /d. Communities may impose higher
affordability requirements upon submission of an economic analysis showing that development
would remain feasible. Id.

62 Id. § 72.04(1)(a).

63 Id. § 72.04(1)(c).

64 Jd. § 72.05(1)(e). The guidelines also note that any housing remains subject to the state’s
Wetlands Protection Act and environmental code, which may result in development at a density
less than fifteen units per acre. Id. § 72.06(4).

65 Augustus, supra note 48.

66 GUIDELINES, supra note 47, at 15 tbl.3 (providing community deadlines).
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to submit their materials by December 31, 2024; the remaining thirty-
four “adjacent small town[s]” had a deadline of December 31, 2025.%
As of March 28, 2025, 119 communities had submitted and/or adopted
zoning regulations that sought to comply with the law.®® At that time,
the EOHLC determined that fifty-eight of those communities were fully
compliant with the law.®

Some jurisdictions chose to go further than the statutory
requirements. In addition to creating an overlay district that, by itself,
satisfies the Act’s requirements, Brookline added a form-based zoning
district where multi-family zoning is permitted as of right.” Medford
decided to concentrate its rezoning efforts near a transit station where
most existing lots are relatively large, thereby ensuring that new
development would be feasible given the wide space.” Other
communities carefully considered local needs in determining where to
locate multi-family zoning districts. For example, Arlington established
new districts in a manner that would spread potential multi-housing
development throughout the town and across various elementary school
catchment areas to help address any increased demands on schools.”
However, not all proposed reforms that go beyond the statutory
requirements have been welcomed by voters. Voters in Needham
rejected a plan adopted at a Special Town Meeting that would have
rezoned the town to permit more new housing units than required by the

67 Id.

68 EXEC. OFF. OF HOUS. & LIVABLE CMTYS., Multi-Family Zoning Requirement for MBTA
Communities, MASS.GOV, https://www.mass.gov/info-details/multi-family-zoning-requirement-
for-mbta-communities [https://rb.gy/dgg42u] (last visited Mar. 29, 2025).

9 Id.

70 TOWN OF BROOKLINE, WARRANT SPECIAL TOWN MEETING 4, at 43-48, 90 (2023),
https://www.brooklinema.gov/DocumentCenter/View/45029/W ARRANT-STM4-Special-within-
the-Special; ¢f Memorandum from Nathan Brown, Student, Yale L. Sch., Jane Jacoby, Student,
Yale L. Sch., & Ethan Seidenberg, Student, Yale L. Sch., to author 2-3 (Apr. 18, 2024) (on file
with author) (noting that the overlay district is already significantly built out and unlikely to yield
many new units).

71 See Public Input Meeting: 9/13/2023, CITY OF MEDFORD, at 10:15-15:00 (Sept. 13, 2023),
https://www.medfordma.org/departments/planning-development-sustainability/3a-zoning  (click
on “Meeting Recordings,” then click on “Public Input Meeting: 9/13/2023” hyperlink); accord
Memorandum from Cleon Beckford, Student, Yale L. Sch., Noah Hoffman, Student, Yale L.
Sch., & Elliot Ping, Student, Yale L. Sch., to author 1-2, 5 (Apr. 22, 2024) (on file with author).

72 See. TOWN OF ARLINGTON, DEP’T OF PLAN. & CMTY. DEV., MBTA COMMUNITIES
WORKING GROUP REPORT 21 (2023). Lexington similarly spread rezoned areas throughout the
town, although the largest cluster was in the town center. See TOWN OF LEXINGTON, DRAFT
OVERLAY DISTRICTS (2023), https://www.lexingtonma.gov/DocumentCenter/View/ 8256/Art-34-
VOD-Map?bidld=.
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current laws and guidelines.”” In Newton, three councilors who

supported a similarly expansive proposal were voted out of office.”

D. Challenges to the Law

While most communities have chosen to comply with the law, a
small number of jurisdictions have failed to do so. The most high-
profile challenge to the MBTA Communities Act thus far came from the
town of Milton, a community located just outside Boston where single-
family homes sell at a median price of $1,000,000.” In December 2023,
the Town Meeting (the town’s legislative body) voted to approve a plan
that would rezone the town to comply with the Act.”® A group of
residents opposed to the plan subsequently collected signatures for a
townwide vote to override the Town Meeting’s decision.”” About fifty-
four percent of voters chose to overturn the town’s plan, putting Milton
out of compliance with state law.” Two weeks later, the Massachusetts
Attorney General, Andrea Campbell, filed suit against Milton seeking
declaratory and injunctive relief “concerning the Town’s failure to
comply with mandatory state law.””

The Attorney General’s complaint and brief highlight at the outset
that, although the power to zone is among those granted to
municipalities pursuant to Massachusetts’ Constitutional Home Rule

73 Andrew Brinker, In Latest Pushback to Key State Housing Law, Needham Voters Say No to
Town’s Plan, BOS. GLOBE (Jan. 14, 2025), https://www.bostonglobe.com/2025/01/14/business/
needham-mbta-communities-zoning-vote (reporting that the rejected plan would have rezoned to
allow development of up to 3,296 units, exceeding the 1,784 units required under the guidelines);
Molly Farrar, Needham Rejects MBTA Zoning Compliance After Town-Wide Vote, BOSTON.COM
(Jan. 14, 2025), https://www.boston.com/news/local-news/2025/01/14/needham-rejects-mbta-
zoning-compliance-after-town-wide-vote.

74 Gintautas Dumcius, Newton Voters Oust Backers of Ambitious Housing Plan,
COMMONWEALTH BEACON (Nov. 14, 2023), https://commonwealthbeacon.org/housing/newton-
voters-oust-backers-of-ambitious-housing-plan/.

75 Hannah Morse, Median Home Sale Price Reaches $1M in 2 South Shore Towns: Where It
Went Up and Down, PATRIOT LEDGER (Jan. 29, 2025), https://www.patriotledger.com/story/news/
2025/01/29/real-estate-prices-milton-norwell-scituate-hanson-kingston-massachusetts-median-
home-house-sale-2024/77925770007/ [https://archive.is/UxPdL].

76 Mark Arsenault, Milton Town Meeting Passes Plan to Allow for More Multifamily Housing
in Some Areas, BOS. GLOBE (Dec. 11, 2023), https://www.bostonglobe.com/2023/12/11/metro/
milton-town-meeting-passes-plan-allow-more-multifamily-housing-some-areas/.

77 Mark Arsenault & Andrew Brinker, It A/l Comes Down to This: MBTA Zoning Fight Roils
Milton Ahead of a Key Vote on Tuesday, BOS. GLOBE (Feb. 10, 2024), https://www.boston
globe.com/2024/02/10/business/milton-housing-zoning-vote.

78 Andrew Brinker & Ava Berger, After Fierce Debate, Milton Voters Overturn State-
Mandated Housing Plan, BOS. GLOBE (Feb. 14, 2024), https://www.bostonglobe.com/2024/02/
14/metro/milton-housing-vote-referendum.

79 Att’y Gen.’s Complaint & Brief q 1, Att’y Gen. v. Town of Milton, 248 N.E.3d 635 (Mass.
2025) (SJC-13580), https://www.mass.gov/doc/ag-campbell-complaint-against-town-of-milton/
download.
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Amendment, the legislature, as the state’s highest court has declared,
retains “supreme power in zoning matters.”* The complaint argues that
Section 3A(a) imposes an affirmative obligation on municipalities,
highlighting the statutory language (particularly, use of the word
“shall”) and the legislative history.®' It then notes that a preexisting
provision of the state’s Zoning Act, within which the MBTA
Communities Act was codified, “empowers the judiciary ‘to restrain by
injunction violations [of the Zoning Act].””’® Invoking this provision, as
well as broader statutory authority and case law, the Attorney General
sought declaratory and injunctive remedies.®

On October 7, 2024, the Massachusetts Supreme Judicial Court heard
oral arguments in the case.® The arguments focused on two key issues.
First, the remedies available for violation of the MBTA Communities
Act and, relatedly, the scope of the Attorney General’s enforcement
powers. Second, whether the guidelines actually function as regulations
and therefore must comply with the rulemaking provisions outlined in
Chapter 30A of the Massachusetts General Laws.*

80 Jd. 9 14 (quoting Bd. of Appeals v. Hous. Appeals Comm., 294 N.E.2d 393, 409 (Mass.

1973)). Massachusetts’ Home Rule Amendment states:
It is the intention of this article to reaffirm the customary and traditional liberties of the
people with respect to the conduct of their local government, and to grant and confirm
to the people of every city and town the right of self-government in local matters,
subject to the provisions of this article and to such standards and requirements as the
general court may establish by law in accordance with the provisions of this article.
MASS. CONST. art. I, § 1 (amended 1966). In Board of Appeals v. Housing Appeals Commission,
the Supreme Judicial Court of Massachusetts confronted a challenge to Chapter 40B, which, as
noted earlier, granted a state agency the power to override local zoning regulations that stymied
attempts to build affordable housing. Bd. of Appeals, 294 N.E.2d at 401.

81 Att’y Gen.’s Complaint & Brief, supra note 79, §f 69-72. The Attorney General had
previously issued an advisory regarding the enforcement of MBTA-C on March 15, 2023. OFF.
OF THE ATT’Y GEN. OF MASS., supra note 53. It declared that communities were not free to
merely forego funding and avoid obligations under the law, but rather that they were required to
comply with the law. Id. at 2 (“All MBTA Communities must comply with the law.”); see also id.
(“The Law requires that MBTA Communities ‘shall have’ a compliant zoning district and does
not provide any mechanism by which a town or city may opt out of this requirement.”). Failing to
do so, the advisory warned, would potentially subject such communities to both civil enforcement
actions and potential lawsuits under state or federal fair housing law. /d.

82 Att’y Gen.’s Complaint & Brief, supra note 79, § 73.

83 Id. 919 76-81. An earlier case brought by the Central Massachusetts Housing Alliance and
individual plaintiffs sought a declaration that compliance with MBTA-C is mandatory for all
MBTA Communities. Cent. Mass. Hous. All. v. Town of Holden, No. 2385CV00918 (Mass.
Super. Ct. Nov. 30, 2023), https://www.mnrz.org/docs/holden-decision.pdf [https://perma.cc/
L7US-AGT2]. That case was dismissed for lack of standing. /d. at 1.

84 For a recording of the oral argument, see Oral Argument, Att’y Gen. v. Town of Milton,
248 N.E.3d 635 (Mass. 2025) (SJC-13580), https://boston.suffolk.edu/sjc/pop.php?csnum=SJC
13580 [https://rb.gy/unedrv]. The case docket with all filings is available at https://www.ma-
appellatecourts.org/docket/SJC-13580.

85 MASS. GEN. LAWS ch. 30A (2023).
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As to the first issue, the statute specifies that noncompliant
municipalities lose eligibility for certain state grant programs.*® During
oral argument, Milton asserted that the state legislature was very
intentional in identifying these grant programs, and the loss of funding
was the only remedy for noncompliance.’” The Attorney General
contended that the denial of eligibility for these funds was not the sole
available remedy, and an injunction could also be issued to force
compliance.®® The Attorney General emphasized that the loss of funding
would do little to ensure compliance, a point that at least one of the
court’s justices also noted.®

With regards to the second major issue, Milton argued that, while the
law required the EOHLC to issue “guidelines” that would assess
compliance, those guidelines were, in substance, regulations that affect
the rights of the public.” All regulations must be promulgated following
the administrative process defined in Chapter 30A.°' Milton argued that
the EOHLC did not comply with those procedural requirements and the
guidelines were therefore invalid.*

As noted above, the Massachusetts Supreme Judicial Court issued its
decision in January 2025. The court sided with Milton and held that “the
guidelines were not promulgated in accordance with [Massachusetts’
rulemaking procedures]... and, as such, [were] presently
unenforceable.”” However, it also declared that the Act imposes an
affirmative duty on MBTA Communities, that the delegation of
authority to the EOHLC to issue guidelines was lawful, and that the
State Attorney General could seek both declaratory and injunctive
relief.” As of March 2025, the EOHLC is reissuing the guidelines as
regulations in accordance with state administrative procedure. It
remains to be seen whether, once issued, those regulations will be

86 MASS. GEN. LAWS ch. 40A, § 3A (2023).

87 See Answering Brief of the Town of Milton & Joe Atchue at 22-24, Town of Milton, 248
N.E.3d 635 (SJC-13580), https://www.ma-appellatecourts.org/pdf/SIC-13580/SJC-13580_04_
Appellee_Town_of Milton Et Al Brief.pdf (arguing that the loss of the specified state funding
is the only remedy).

88 Att’y Gen.’s Complaint & Brief, supra note 79, §f 73, 80.

8 Colin A. Young, State House News Serv., State’s Highest Court Hears Arguments on
Forcing Milton to Comply with MBTA Housing Law, WBUR (Oct. 8, 2024),
https://www.wbur.org/news/2024/10/08/sjc-mbta-communities-act-milton-andrea-campbell.

90 See Answering Brief of the Town of Milton & Joe Atchue, supra note 87, at 34-37.

91 Id. at 34.

92 Jennifer Smith, SJC Raises Questions About MBTA Communities Act Penalties,
COMMONWEALTH BEACON (Oct. 7, 2024), https://commonwealthbeacon.org/housing/sjc-raises-
questions-about-mbta-communities-act-penalties/.

93 Att’y Gen. v. Town of Milton, 248 N.E.3d 635, 647 (Mass. 2025).

94 Id.
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challenged on substantive grounds, a possibility that the court’s decision
left open.”

While the town of Milton’s opposition to the law has received the
most headlines, a small number of other communities have also resisted
complying with the MBTA Communities Act. The town of Holden
chose not to comply with its initial obligation under the Act, missing the
January 2023 deadline to submit the required action plan.”® The
Marblehead Town Meeting voted to reject a plan that would adopt
compliant zoning, as did residents in Marshfield and Littleton.’” Other
communities requested exemptions from the law.”® The newly issued
emergency regulations have pushed back the deadlines for compliance,
giving other towns additional time to craft their responses.”

Shortly before this Essay was finalized for publication, a new legal
issue arose. The Massachusetts Office of the State Auditor determined
that the MBTA Communities Act “constitutes an unfunded mandate,”
violating the law requiring new legislation that imposes costs on local
governments to be either accepted by local governments or fully funded
by the state.'™ While both the Massachusetts Governor and
Massachusetts Attorney General rejected this conclusion, a number of
communities invoked the decision in filing suit against the State over
the law.'"!

95 See id. at 646 n.23 (“As HLC will need to promulgate guidelines consistent with the APA’s
procedural requirements, and as those new guidelines may differ from the ones presently in place,
we need not reach whether the existing guidelines are consistent with the act.”).

96 Bhaamati Borkhetaria, Mass. Residents Conflicted on MBTA Communities Act,
COMMONWEALTH BEACON (Apr. 11, 2024), https://commonwealthbeacon.org/by-the-numbers/
mass-residents-conflicted-on-mbta-communities-act/.

97 Tonya Alanez, Marblehead Town Meeting Votes Down New Zoning to Comply with MBTA
Communities Law, BOS. GLOBE (May 8, 2024), https://www.bostonglobe.com/2024/05/08/metro/
marblehead-town-meeting-votes-down-new-zoning/.

98 Andrew Brinker, ‘It’s an Invasion.’ In Towns Across Eastern Mass., Resistance Grows
Against Ambitious State Housing Law, BOS. GLOBE, https://www.boston.com/news/the-boston-
globe/2024/03/08/its-an-invasion-in-towns-across-eastern-mass-resistance-grows-against-
ambitious-state-housing-law/ (June 25, 2024) (noting that, while multiple towns have asked for a
reduction in their obligations under the law, the State has denied these requests); see also Letter
from Town of Wrentham Select Board to Maura Healey, Governor of Mass. (Feb. 27, 2024) (on
file with author) (requesting waiver or modification of requirements under the MBTA-C Act).

99 See supra notes 66—67 and accompanying text (providing the original deadlines).

100 Div. of Local Mandates, Mass. Off. of the State Auditor, Opinion Letter on Mandate
Determination Related to MBTA Communities Act 2, 8 (Feb. 21, 2025), https://www.mass.gov/
doc/methuen-mbta-communities-act-mandate-determination/download.

101 Annie Jonas, Timeline: These Mass. Towns Sued the State over MBTA Communities Act,
BOSTON.COM (Mar. 27, 2025), https://www.boston.com/news/local-news/2025/03/27/timeline-
these-mass-towns-sued-the-state-over-mbta-communities-act/ [https://archive.is/HvzDW].
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III. THE LEGAL REALITY

A. Zoning Serves the (State’s) General Welfare

Critics of the MBTA Communities Act argue, in part, that it goes too
far in overriding local decision-making. One local lawyer who filed a
lawsuit against the Act remarked during a panel: “If you have your own
sovereignty within your municipal boundaries, what business does the
Legislature have telling you what to do? If zoning is a local power, then
they definitely can’t tell you how to use it, or when or where or how.”!%
There are multiple problems with this statement.

First, local governments are not sovereign. Our constitutional system
recognizes the sovereignty of the states and the federal government. In
contrast, local governments do not have independent powers; their
powers, including authority over zoning, come directly from the state.
As such, the state has the authority to restrict those powers or even take
them away entirely.'*

Second, even when recognizing zoning as a valid exercise of the
police power granted to local governments by the state, the United
States Supreme Court noted in Village of Euclid v. Ambler Realty Co.
that situations may arise “where the general public interest would so far
outweigh the interest of the municipality that the municipality would not
be allowed to stand in the way.”'* Significantly, the Massachusetts
Supreme Judicial Court cited this passage from Ambler approvingly in
Zuckerman v. Town of Hadley, a decision that struck down a local law
restricting the number of building permits the town could issue annually
on the grounds that the restriction did not serve a legitimate zoning
purpose.'® Such a provision, the court declared, would “reallocate
population growth from one town to another, and impose on other
communities the increased burdens that one community seeks to
avoid.”'®® While restricting new development may bring “perceived
benefits” of “enforced isolation,” it “does not serve the general welfare
of the Commonwealth.”'"" 1t is in furtherance of this general welfare that
the zoning power, which derives from the state’s police power, must be
exercised.'®

102 Brinker, supra note 98.

103 See Bd. of Appeals v. Hous. Appeals Comm., 294 N.E.2d 393, 409 (Mass. 1973)
(recognizing the legislature’s “supreme power in zoning matters”).

104 Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365, 390 (1926).

105 Zuckerman v. Town of Hadley, 813 N.E.2d 843, 845 (Mass. 2004).

106 Jd. at 850.

107 Id. (citing Ambler) (emphasis added).

108 See generally John Infranca, Singling Out Single-Family Zoning, 111 GEO. L.J. 659 (2023)

(examining the relationship between zoning and state police power).
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B. Success Will Likely Require Addressing Local Undermining

One of the implications of a law like the MBTA-C Act—which
grants local governments significant latitude in determining where and
how to zone for greater density—is that it requires willing and good-
faith partners at the local level. There is a danger of communities
seeking “paper compliance”: doing the bare minimum necessary to have
their amendments approved in hopes that no new development will be
feasible (or that development that was already approved, but does not
advance the legislation’s goals, will nevertheless be counted towards
compliance).'” Consider, in this regard, a statement made by a member
of the Chelmsford Planning Board at a public hearing: “If the state is
telling me to do something, I’'m going to comply, but that doesn’t mean
I’m going to make it easy to develop. It’s making as many barriers to
entry as possible.”'"® This is not a new phenomenon, as prior efforts by
states to address the housing shortage through zoning reform have
encountered similar local resistance. Analyzing the strengths and
weaknesses of these efforts can help policymakers proactively curtail
future attempts to undermine reform.

California’s over twenty-year effort to ease restrictions on ADUs
offers a vivid example of the often tense dynamic between state and
local governments. After permitting these units statewide in 2002, the
state encountered significant resistance from local communities that
began imposing various procedural and substantive requirements to
stifle ADU development.''' In 2002, California ordered cities to
eliminate discretionary standards and provide a ministerial process for

109 See Greg Reibman, Is ‘Paper Compliance’ with the MBTA Communities Law Good
Enough?, COMMONWEALTH BEACON (Feb. 21, 2024), https://commonwealthbeacon.org/opinion/
is-paper-compliance-with-the-mbta-communities-law-good-enough/  (explaining  how a
development already permitted in Wellesley would count towards more than sixty percent of the
community’s obligations under the law since it is technically less than one-half mile from a transit
station as the crow flies, but in reality, the development is separated from the station by the
Charles River and is over a mile away on foot); Amy Dain, Meaningful or Marginal?, BOS.
INDICATORS (Feb. 9, 2024), https://mbtacommunities.bostonindicators.org/meaningful-or-
marginal/ (“[S]Jome municipalities can come into ‘paper compliance’ with the state law, just by
allowing what already exists, and not allowing any additional homes.”).

10 See Jonathan Berk, Be Bolder, Think Bigger to Solve Our Region’s Housing Crisis,
BANKER & TRADESMAN (Mar. 17, 2024), https://bankerandtradesman.com/be-bolder-think-
bigger-to-solve-our-regions-housing-crisis/.

H1 Margaret F. Brinig & Nicole Stelle Garnett, 4 Room of One’s Own? Accessory Dwelling
Unit Reforms and Local Parochialism, 45 URB. LAW. 519, 536-37 (2013).
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permitting ADUs.'? Yet, the state saw steady resistance from cities,
pushing it to strengthen the law between 2016 and 2020.'"

Over the years, California identified local regulatory barriers and
financial obstacles to ADU construction before eliminating them one by
one. In 2016, the state imposed stricter limits on local regulation of
ADU s related to unit size, location, and parking requirements.''* Then,
in 2017, the state prohibited sewer and water connection fees.'> The
state also declared “void and unenforceable” any covenant, restriction,
or condition in a homeowner’s association that imposes prohibitions on
the construction and rental of ADUs within the community.''® These
steady reforms have resulted in a significant increase in the production
of ADUs, which now constitute nearly twenty percent of new housing
units in Southern California.'"’

California’s ADU reform effort, which has extended across multiple
decades, suggests that zoning reforms may take multiple iterations to
prove effective. This only heightens the importance of advancing such
reforms as soon as possible, given our acute housing crisis.

C. Additional Lessons for Future Reforms

The debates over the MBTA-C Act provide a few additional lessons
for future reform efforts in Massachusetts and in other states. First, the
implementation effort reveals the need for state zoning reformers to
push back on narratives that suggest a loss of local control. Zoning
reform measures like the MBTA-C Act that channel local authority to
advance statewide interests (rather than preempt or displace local
zoning) still allow for significant local control. More generally, the

12 Nicholas J. Marantz et al., Where Will Accessory Dwelling Units Sprout Up When a State
Lets Them Grow? Evidence from California, 25 CITYSCAPE 107, 108—10 (2023).

13 See id. (discussing how reforms between 2016 and 2019 limited or eliminated local
authority to regulate ADU development); Infranca, supra note 2, at 860-70 (examining state
ADU laws in California, Oregon, Washington, and other states).

114 Marantz et al., supra note 112, at 109 (citing S. 1069, 2015-2016 Leg., Reg. Sess. (Cal.
2016); Assemb. 2299, 2015-2016 Leg., Reg. Sess. (Cal. 2016)).

115 Jd. (citing Assemb. 494, 2017-2018 Leg., Reg. Sess. (Cal. 2017); S. 229, 2017-2018 Leg.,
Reg. Sess. (Cal. 2017)).

116 CAL. C1v. CODE § 4751(a) (2024) (declaring void any restriction “that either effectively
prohibits or unreasonably restricts the construction or use of an accessory dwelling unit or junior
accessory dwelling unit on a lot zoned for single-family residential use”); id. § 4741(a) (“An
owner of a separate interest in a common interest development shall not be subject to a provision
in a governing document or an amendment to a governing document that prohibits, has the effect
of prohibiting, or unreasonably restricts the rental or leasing of any of the separate interests,
accessory dwelling units, or junior accessory dwelling units in that common interest development
to a renter, lessee, or tenant.”).

17 See Marantz et al., supra note 112 (analyzing data on ADU permitting in Southern
California and the Bay Area).
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zoning authority is a state power delegated to local governments that
should be exercised in furtherance of the general welfare of the whole
state. Thus, when local governments fail to exercise this delegated
authority in such a manner, states are justified in constraining their local
parochialism, as the Supreme Court recognized in Ambler Realty.

Second, when crafting statutory language, zoning reformers should
carefully consider the degree of authority they delegate to state
agencies. In Massachusetts, the guidelines process enabled an expert
state agency to conduct extensive public hearings and consider local
contexts in crafting a flexible—but instructive—set of parameters for
communities. While delegating this work to state agencies may enable
the development of more nuanced requirements tailored to local
conditions, it also risks legal challenges with regard to the rulemaking
process and, potentially, the substance of any regulations issued.

When passing laws that similarly rely upon agency expertise in
setting expectations and reviewing local zoning changes, states should
ensure that they carefully structure the law to survive judicial
challenges. Alternatively, states might draft more detailed statutory
language, avoiding the need for significant agency action, as Colorado
recently did in passing a zoning reform measure that applies to
approximately thirty “transit oriented communities.”''® The legislation
specified that each community must meet a zoning capacity goal
(termed a “Housing Opportunity Goal”) of forty dwelling units per acre
multiplied by “the total area of the [community’s] transit areas.”'" The
statutory language is far more extensive than the MBTA-C Act,
containing many requirements that Massachusetts instead chose to leave
to the discretion of the state agency. Of course, passing such a detailed
statutory regime may pose political challenges.

Finally, bolder (and perhaps more controversial) interventions that
displace or preempt local land use decision-making authority'® are
more likely to advance reformers’ goals and eliminate opportunities for
certain communities to evade their obligations to accommodate new
housing. In contrast, requirements that merely channel local decisions,
such as the MBTA-C Act or New Jersey’s Mount Laurel doctrine,"!
provide ample opportunities for evasion or delay by local communities
resistant to change.

Often, as the MBTA-C Act implementation process reveals, these are
wealthier communities that can easily pay the fine in order to avoid

18 H.R. 24-1313, 2024 Leg., Reg. Sess. (Colo. 2024).

119 1d. sec. 1, § 29-37-204(2).

120 See supra notes 13-14, 16-17, 21, 25-33 (providing examples).
121" See supra note 8 (discussing the Mount Laurel doctrine).
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implementing zoning reforms, thereby pushing that development into
lower-income communities that are already densely developed.
Preempting local regulations, rather than enlisting often reluctant local
governments to implement state policy, also avoids leaving the
determination of where and how development occurs to local processes
through which the loudest voices—rather than the most significant local
concerns—often prevail. In sum, while there may be value in measures
that channel local discretion to the extent that they enable changes
tailored to local conditions, states must be cognizant of the potential for
local undermining and willing to embrace bolder reforms when
necessary.

CONCLUSION

The MBTA Communities Act retains a significant degree of local
control, allowing communities to choose, in light of their own unique
characteristics and needs, how to comply and rezone in a manner that
responds to the regional demand for more housing. The power to zone,
which states delegate to local governments, must be, as Massachusetts’
highest court has declared, exercised in service of “the general welfare
of the Commonwealth.”'*> MBTA Communities represents a modest
step in that direction. Further action—including the direct preemption of
local zoning that significantly constrains new development—is
necessary to address the housing shortage and high costs in
Massachusetts and other states.

122 Zuckerman v. Town of Hadley, 813 N.E.2d 843, 850 (2004) (citing Vill. of Euclid v.
Ambler Realty Co., 272 U.S. 365, 390 (1926)).



