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INTRODUCTION

This Essay discusses how environmental disasters impact housing
stability and socioeconomic inequality in the United States. The authors
first focus on trends in climate disasters and housing discrimination by
analyzing the disproportionate effects of climate-related disasters on
vulnerable populations as these disasters continue to increase in
frequency and severity. This Essay evaluates the intersection of
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environmental challenges and systemic inequalities, including the stark
disparities in disaster recovery that aggravate pre-existing social and
economic inequities, particularly among renters and communities of
color. It further explores how these disparities are rooted in historical
and contemporary forms of racial discrimination in housing and land
use policies, which have created an uneven geography of infrastructures
used to mitigate disaster risks and the effects thereof.

The authors then analyze the shortcomings of the current recovery
framework and propose specific solutions. Turning to the Fair Housing
Act (FHA), the authors discuss its role in addressing inequality in the
post-disaster context. By examining recent FHA cases related to post-
disaster recovery programs, the authors illustrate how the FHA has been
utilized to prevent post-disaster recovery from deepening pre-existing
inequalities.

The Essay ends by discussing ways in which the FHA may be more
ambitiously applied to ensure more equitable recovery processes that do
not merely restore the status quo but aim to rectify longstanding
inequities. The authors explain how fair housing principles can go
beyond a case-by-case strategy and be integrated into disaster recovery
frameworks to build resilience and fairness in the face of escalating
climate risks.

I. CLIMATE CHANGE, DISASTERS, AND HOUSING

Climate change is driving an increase in the frequency and severity of
environmental disasters.! Global surface temperatures have risen faster
over the past fifty years than during any other comparable period within
the last 2000 years.? This unprecedented increase in average
temperatures is causing extreme and frequent heatwaves, more intense
rainfall, more powerful hurricanes, higher storm surges, and more
frequent wildfires.” These disasters are escalating the rate of climate-
related mortality, with adverse impacts distributed unequally across
regions.* In 2023 alone, the United States experienced twenty-eight
different environmental events that each caused more than one billion

1 Kate Marvel et al., Climate Trends, in FIFTH NATIONAL CLIMATE ASSESSMENT 2-1, 2-16
(Allison R. Crimmins et al. eds., 2023), https://nca2023.globalchange.gov/downloads/NCAS_
2023 FullReport.pdf [https:/rb.gy/dc1 1hp].

2 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2023 SYNTHESIS
REPORT 42 (Hoesung Lee et al. eds., 2023), https://www.ipcc.ch/report/ar6/syr/downloads/report/
IPCC_AR6_SYR FullVolume.pdf.

3 Marvel et al., supra note 1, at 2-16.

4 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, supra note 2, at 51.
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dollars in damages, resulting in 492 deaths.” 2024 appears to have
followed suit, with major hurricanes and floods that caused similar
levels of damage in Florida and the Carolinas.® The inflation-adjusted
per capita cost of these disasters in the United States has risen from
roughly $150 in the early 2000s to more than $400 over the past five
years.’

Disasters are not discrete environmental events, but long-term social
processes in which exposure to hazards and the ability to recover from
disasters are shaped through political processes of social and physical
investment and disinvestment.® A crucial concept in understanding the
effects of disasters is vulnerability, which, in this context, “encompasses
both the probability of suffering the negative effects of hazards and
disasters and the likelihood that some groups will be less able than
others to navigate the recovery process successfully.”® Vulnerability is
generally understood to include both physical dimensions, such as a
building’s ability to withstand environmental shocks or location in the
floodplain, and social dimensions, such as access to resources that allow
a household to evacuate safely or social networks that enable one to
obtain employment after disaster-related job loss.

A. Climate Change-Related Disasters and Disparities in Housing Are
Exacerbating Socio-Economic Inequality

The U.S. National Climate Assessment notes that climate change
magnifies social and economic inequities caused by exclusion and
discrimination.' Specifically, the assessment highlights the cumulative
effects of environmental, health, and economic burdens and the
socioeconomic disparities in resources required to prepare for, respond
to, and recover from environmental disasters.!' Racial discrimination in
housing and land use policies means that communities of color have less
access to heat and flood-risk reduction infrastructure, and Black

5 Adam B. Smith, 2023: A Historic Year of U.S. Billion-Dollar Weather and Climate
Disasters, CLIMATE.GOV: BEYOND THE DATA (Jan. 8, 2024), https://www.climate.gov/news-
features/blogs/beyond-data/2023-historic-year-us-billion-dollar-weather-and-climate-disasters.

6 2024 Atlantic Hurricane Season Wraps Up, NAT’L ENV’T SATELLITE, DATA, & INFO. SERV.
(Nov. 25, 2024), https://www.nesdis.noaa.gov/news/2024-atlantic-hurricane-season-wraps.

7 Smith, supra note 5.

8 Mariana Arcaya et al., The Social Consequences of Disasters: Individual and Community
Change, 46 ANN. REV. SOCIO. 671, 673 (2020).

9 Id. (quoting KATHLEEN TIERNEY, DISASTERS: A SOCIOLOGICAL APPROACH 72 (Ist ed.
2019)).

10 Alexa K. Jay et al., Overview, in FIFTH NATIONAL CLIMATE ASSESSMENT, supra note 1, at
1-1, 1-19.

1 Jd
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communities across the United States are disproportionately at risk for
flooding disasters.'*

With regard to housing, tenure is central to vulnerability. Correlations
with tenure exist as to both the physical dimensions of vulnerability—
such as home location and housing unit characteristics—as well as the
social dimensions of vulnerability, including income, disability, race or
ethnicity, age, the likelihood of insurance coverage, and housing
stability.”” The gap in homeownership by race and ethnicity in the
United States has remained stubbornly persistent over the past fifty
years, despite the enactment of the Fair Housing Act. The
homeownership rate for white households in 2020 was 72%, which was
thirty percentage points higher than the Black homeownership rate of
42% and twenty-four percentage points higher than the Latino
homeownership rate of 48%.'* Differences in housing tenure and the
inequalities associated with rented versus owned housing in the United
States today are thus a substantial component of racial disparities in
vulnerability to disasters and inequality in disaster recovery.

There are at least three reasons low-income renters are
disproportionately exposed to the potential for loss caused by
environmental hazards.'® First, housing markets are structured such that
areas vulnerable to environmental hazards often, as a result, have lower
land values and are thus more accessible to low-income households. '
Second, older homes are typically more affordable than newer ones,'’
but, due to less stringent building codes at the time of construction,
these older homes are also more likely to have structural deficiencies
and to be less resilient to disaster.”® Third, due to the history of racial
and economic discrimination in housing and land use in the United
States, low-income households and households of color are more likely
to be located in neighborhoods that have been redlined or otherwise

12 [d.

13 Jee Young Lee & Shannon Van Zandt, Housing Tenure and Social Vulnerability to
Disasters: A Review of the Evidence, 34 J. PLAN. LITERATURE 156, 156 (2019).

14 Homeownership, NAT’L EQUITY ATLAS, https:/nationalequityatlas.org/indicators/
Homeownership [https://perma.cc/EPY9-YKL7].

15 Lee & Van Zandt, supra note 13, at 156.

16 Vicki Been, What’s Fairness Got to Do With 1t? Environmental Justice and the Siting of
Locally Undesirable Land Uses, 78 CORNELL L. REV. 1001, 1017 (1992).

17 Cf. Lee & Van Zandt, supra note 13, at 159-60.

I8 Wesley E. Highfield et al., Mitigation Planning: Why Hazard Exposure, Structural
Vulnerability, and Social Vulnerability Matter, 34 J. PLAN. EDUC. & RSCH. 1, 9-11 (2014).
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systematically disinvested, leading to infrastructural neglect and
locational or physical vulnerability."

Roughly 40% of occupied rental housing across the United States is
at moderate or high risk for flooding, drought, earthquakes, and
hurricanes.?® The vulnerability of households in subsidized housing is
particularly acute, with 39% of the 3.1 million rental homes financed
through the Low-Income Housing Tax Credit (LIHTC) program and
30% of the 2.3 million rental homes supported by the Department of
Housing and Urban Development’s (HUD’s) project-based vouchers
located in areas that the Federal Emergency Management Agency
(FEMA) categorizes as high-risk.?'

B. Renters Experience Specific Harms in the Aftermath of Disasters

Renters are acutely vulnerable to climate-related disasters and
disproportionately affected negatively in the immediate aftermath of and
long-term recovery from disasters. Research has found that the
economic effects of disasters and subsequent aid vary based on
homeownership and race.” Data shows that the predicted wealth of
homeowners increases as county-level disaster damages increase, while
the predicted wealth of renters declines.” Similarly, for white
households in a given county, increases in aid received from FEMA are
linked to an increase in predicted household wealth.?* In contrast, for
Black and Latino households, increases in aid are associated with a
substantial decrease in predicted household wealth.” Even after
controlling for private insurance payments, both race and
homeownership remain significant predictors of growing wealth
inequality.”® This research suggests that the current post-disaster
programs fail to account for persistent wealth inequality across

19" Arcaya et al., supra note 8, at 674; Howard Husock, Affirmatively Furthering Fair Housing:
Are There Reasons for Skepticism?, in FURTHERING FAIR HOUSING: PROSPECTS FOR RACIAL
JUSTICE IN AMERICA’S NEIGHBORHOODS 127, 127 (Justin P. Steil et al. eds., 2021).

20 JOINT CTR. FOR HOUS. STUD. OF HARVARD UNIV., AMERICA’S RENTAL HOUSING 2022, at 6
(2022), https://www.jchs.harvard.edu/sites/default/files/reports/files/Harvard JCHS Americas
Rental Housing 2022.pdf.

21 Id. at 21.

22 See Junia Howell & James R. Elliott, As Disaster Costs Rise, So Does Inequality, 4 SOCIUS
1, 1-2 (2018), https://journals.sagepub.com/doi/pdf/10.1177/2378023118816795; Junia Howell &
James R. Elliott, Damages Done: The Longitudinal Impacts of Natural Hazards on Wealth
Inequality in the United States, 66 SOC. PROBS. 448, 450 (2019) [hereinafter Howell & Elliott,
Damages Done].

23 Howell & Elliott, Damages Done, supra note 22, at 457.

24 ]d. at 464.

2 Id.

26 Id. at 460.
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communities and how it impacts program efficacy for different groups.
These programs seem to successfully help the average white
homeowner regain financial stability, returning them to an economic
position comparable to that of before the disaster and thereby allowing
for positive growth in the future. But the programs do not do the same
for renters or households of color, as they are generally not restored to
their pre-disaster economic positions. This disparity is due in part to
renters’ vulnerability to disasters and unequal access to resources for
disaster recovery.

Recent research has identified some of the ways in which renters,
especially those with low incomes, are vulnerable to the ongoing effects
of climate change-related disasters.”” One vulnerability renters face is
having less control than homeowners over housing costs since rent
prices are generally subject to discretionary changes. Another
vulnerability is the fact that renters are much more likely to experience
housing instability than their homeowner counterparts, as they may be
unable to keep up with increased rents or their landlords may evict them
due to disaster-related damage to the unit.

1. The Effects of Disasters on Rents

How do disasters affect rents? On one hand, research suggests that
disasters often lead to net out-migration, which would be expected to
reduce demand for housing and, in theory, result in lower rents.?® On the
other hand, disasters damage housing units, rendering some unusable,
which would be expected to reduce the supply of housing and, in theory,
result in higher rents.” It may also be that the effects vary across
income levels, as housing markets are segmented by cost, and both risk
exposure and household geographic mobility vary dramatically by
socioeconomic status.*

27 See, e.g., Mark Brennan, Tanaya Srini & Justin Steil, High and Dry: Rental Markets After
Flooding Disasters, 60 URB. AFFS. REV. 1806, 1808 (2024) [hereinafter Brennan et al., High and
Dry]; Mark Brennan, Tanaya Srini, Justin Steil, Miho Mazereeuw & Larisa Ovalles, 4 Perfect
Storm? Disasters and Evictions, 32 HOUS. POL’Y DEBATE 52, 68 (2022) [hereinafter Brennan et
al., A Perfect Storm?]; see also discussion infra Sections I(B)(1)—(2).

28 Leah Platt Boustan et al., The Effect of Natural Disasters on Economic Activity in US
Counties: A Century of Data, 118 J. URB. ECON. 103257 (2020), https://www.sciencedirect.com/
science/article/abs/pii/S0094119020300280; see also Leah Platt Boustan et al., Moving to Higher
Ground: Migration Response to Natural Disasters in the Early Twentieth Century, 102 AM.
ECON. REV. 238, 241 (2012).

29 Jacob Vigdor, The Economic Aftermath of Hurricane Katrina, 22 J. ECON. PERSPS. 135,
14748 (2008).

30 Rick Jacobus, Why Voters Haven't Been Buying the Case for Building, SHELTERFORCE,
(Feb. 19, 2019), https://shelterforce.org/2019/02/19/why-voters-havent-been-buying-the-case-for-
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Recent statistical research has confirmed that disasters do indeed
have a substantial effect on rents.’’ One study compared the rents of
movers relative to non-movers the year before, the year of, and the years
following a disaster across disaster-struck regions and non-disaster-
struck regions.” It found that flooding disasters are associated with
significant increases in rents the following year for households that were
renting units priced in the bottom decile of the rent distribution.** Renter
households with low incomes that moved and signed a new lease the
year after a severe flood faced an average 5% increase in rent as a result
of the disaster.** Two years afterward, renter households with low
incomes that moved and signed a new lease had a 6% increase from
their original rent rate due to the disaster.”> Disasters did not have a
statistically significant effect on rents paid by households at the middle
or top of the distribution.*® In other words, rent rose the most for those
who were least able to afford it after disasters.

All households affected by a disaster face challenges, but low-income
renters bear the largest burden. For renters leasing at the bottom of the
rent distribution, the structural barriers faced in procuring and remaining
in stable housing are exacerbated after disasters. While low-income
renters must navigate an already insufficient stock of affordable homes
before disasters, the additional increase in the monthly cost of housing
following disasters further constricts their housing options.

2. The Effects of Disasters on Eviction Rates

How do disasters affect eviction patterns? The rate of evictions is the
most measurable indicator of housing stability. The increased rents that
follow a disaster can negatively impact housing stability for low-income
renters. Stable housing is foundational to well-being; yet, over the past
two decades, housing stability has declined as increases in rents have
outpaced renters’ wage growth in many housing markets.*’

A 2022 study analyzed nationwide eviction data and found that
severe disasters caused an increase in evictions the year of and the year

building/; V. Kerry Smith et al., Adjusting to Natural Disasters, 33 J. RISK & UNCERTAINTY 37,
46-50, 52 (2006).

31 Brennan et al., High and Dry, supra note 27, at 1821.

32 1d

3 1d

34 Id. at 1816.

35 1d.

36 Id. at 1821.

37 Laura Feiveson et al., Rent, House Prices, and Demographics, U.S. DEP’T OF TREASURY:
FEATURED STORIES (June 24, 2024), https://home.treasury.gov/news/featured-stories/rent-house-
prices-and-demographics [https://perma.cc/3TME-BS8W].
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following a disaster, even after controlling for county housing and
socioeconomic characteristics.* Nationally, between 2000 and 2015,
severe flooding disasters caused a roughly 1.6% increase in evictions in
disaster-affected counties during the year of the disaster and caused a
further 1.5% increase the following year.*

A number of factors may contribute to this increase in evictions.
Counties with higher median rents had higher eviction rates following a
disaster, possibly reflecting the limited ability of tenants to bear
disaster-related financial burdens (including rent increases) in counties
where rent is already high.* Data from Florida after Hurricane Michael
suggests that another factor may be the difficulties smaller landlords
reportedly face when attempting to obtain aid from FEMA and find
contractors to perform repairs, resulting in delayed or incomplete unit
restoration.” Some landlords pointed to the damage and used the
habitability clause of Florida’s landlord-tenant statutes to justify
evictions, despite this cause of action only being available to tenants
seeking to terminate a lease.* The data indicated that, perhaps due to
these challenges, there was a significant spike in post-storm evictions
from small landlords, who had previously evicted less than one person
per year on average.*

3. Post-Disaster Housing Assistance

The primary legislative authorizations for federal disaster assistance
have been the 1966 Disaster Relief Act, the 1988 Stafford Disaster
Relief and Emergency Assistance Act, and their subsequent
amendments.* This legislative framework generally encourages
financial assistance (such as rental assistance) over direct housing
assistance (such as the provision of new housing units) and prohibits
FEMA from providing permanent housing, except in very limited
situations outside of the continental United States.* The Stafford Act
authorizes FEMA to provide financial assistance to households whose

38 Brennan et al., A Perfect Storm?, supra note 27, at 63.

39 Id. at 62 tbl. 2.

40 Id. at 63.

41 See id.

2 Iq.

43 See id. at 65-66.

44 Disaster Relief Act of 1966, Pub. L. No. 89-769, 80 Stat. 1316 (codified as amended in
scattered sections of 42 U.S.C.,, 38 U.S.C,, 12 U.S.C., 7 U.S.C, 15 U.S.C. and 20 U.S.C.);
Disaster Relief Act of 1974, Pub. L. No. 93-288, 88 Stat. 143; Robert T. Stafford Disaster Relief
and Emergency Assistance Act, Pub. L. No. 100-707, 102 Stat. 4689 (1988) (codified as amended
at42 U.S.C. §§ 5121-5207).

45 See 42 U.S.C. § 5174(c)(4).
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housing was directly damaged by the disaster to repair owner-occupied
housing units or to rent alternate accommodations for up to eighteen
months.* The Stafford Act also authorizes FEMA to offer direct
assistance in the form of temporary housing units, which are acquired
by the federal government through purchase or lease.*” FEMA provides
these units for up to eighteen months, but typically only in
circumstances where those households would be unable to make use of
the financial assistance.” Currently, no program addresses the need for
permanent rental housing after disasters.

To address longer-term disaster recovery, Congress sometimes
appropriates money to be distributed to states, territories, and tribes as
Community Development Block Grant Disaster Recovery (CDBG-DR)
funds, which jurisdictions can use to fund rebuilding and recovery.”
Whether Congress will appropriate these funds and in what amount is
uncertain after any disaster and depends on negotiations within
Congress. If Congress does allocate funds, then disaster-affected states,
territories, and tribes design their own recovery programs consistent
with HUD’s guidelines.”® A Government Accountability Office report
examining the allocation of federal disaster assistance after Hurricane
Katrina found that assistance benefited homeowners substantially more
than renters, with 62% of damaged homeowner units having received
assistance in comparison to only 18% of damaged rental units.>!

Given the absence of any major federal program that helps replace or
add new permanent rental housing after disasters, states frequently
repurpose the existing Low-Income Housing Tax Credit (LIHTC)
program to help with disaster recovery.”> The LIHTC program is the
largest subsidized housing program in the United States today, and it
has helped finance the construction of more than three million homes
since 1987 for low-income homeowners.” It was not designed to
support disaster recovery, however, and its capacity to meet renters’
post-disaster housing needs is limited.

4642 U.S.C. §§ 5174(c)(1)(A), 5174(c)(2)—(3).

47 42 U.S.C. § 5174(c)(1)(B).

48 Id.

49 42 U.S.C. §§ 5301-5321.

50 Jd.; see also 24 C.F.R. pt. 570 (2025).

51 U.S. GOV’T ACCOUNTABILITY OFF., GAO-10-17, FEDERAL ASSISTANCE FOR PERMANENT
HOUSING PRIMARILY BENEFITED HOMEOWNERS; OPPORTUNITIES EXIST TO BETTER TARGET
RENTAL HOUSING NEEDS 21 (2010).

52 Mark Brennan, Aditi Mehta & Justin Steil, /n Harm’s Way? The Effect of Disasters on the
Magnitude and Location of Low-Income Housing Tax Credit Allocations, 41 J. POL’Y ANALYSIS
& MGMT. 486, 487 (2022).

53 Id. at 492.
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II. LIMITATIONS OF CURRENT RECOVERY PROGRAMS AND PROPOSED
SOLUTIONS

States have consistently identified post-disaster housing recovery as
an acute need in FEMA’s annual National Preparedness Reports.** The
2019 National Preparedness Report emphasized that “[s]tates and
territories frequently reported being furthest from their goals for
establishing long-term housing [and] relocating individuals affected by
disasters” compared to other areas of disaster preparedness.” Similarly,
“more than half of urban areas reported that they are far from their goals
to relocate affected individuals and establish long-term housing.””*®

Currently, FEMA’s individual assistance and temporary shelter
assistance programs do not treat renters and those with low incomes as
favorably as they do middle-class homeowners.”” Research by the
advocacy organization Texas Housers following Hurricane Harvey
found that over 40% of applications for FEMA assistance from
households with annual incomes below $30,000 were denied, while
only 10% of applications from households with annual incomes above
$70,000 were denied.”® These stark disparities suggest that the
application process itself may disproportionately disadvantage
households with low incomes, which are often the households most in
need after a disaster. A simple change that could make this process
more navigable for disaster survivors would be the creation of a single
application for assistance from FEMA, the Small Business
Administration, and HUD, as was proposed by the Disaster Survivors
Fairness Act of 2023.%° This law would also have required FEMA to

54 See, e.g., FED. EMERGENCY MGMT. AGENCY, 2023 NATIONAL PREPAREDNESS REPORT 15
(2023), https://www.fema.gov/sites/default/files/documents/fema 2023-npr.pdf.

55 FED. EMERGENCY MGMT. AGENCY, 2019 NATIONAL PREPAREDNESS REPORT 11 (2019),
https://www.fema.gov/sites/default/files/2020-03/fema_national-preparedness-report-2019.pdf.

56 Id.

57 SARAH SAADIAN MICKELSON ET AL., NAT’L LOW INCOME HOUS. COAL. & FAIR SHARE
Hous. CTR., FIXING AMERICA’S BROKEN DISASTER HOUSING RECOVERY SYSTEM PART ONE 7
(2020), https://nlihc.org/sites/default/files/Fixing-Americas-Broken-Disaster-Housing-Recovery-
System_P1.pdf.

58 Low-Income Households Disproportionately Denied by FEMA Is a Sign of a System That Is
Failing the Most Vulnerable, TEX. HOUSERS, fig. 1 (Nov. 30, 2018), https://texashousers.org/
2018/11/30/low-income-households-disproportionately-denied-by-fema-is-a-sign-of-a-system-
that-is-failing-the-most-vulnerable/ [https://perma.cc/7SD2-JUQ6].

59 Disaster Survivors Fairness Act of 2023, H.R. 1796, 118th Cong. §§ 3(a)-(b) (Ist Sess.
2023). Unfortunately, the most recent iteration of the bill dropped the universal application
provision. See Disaster Survivors Fairness Act of 2024, S. 5067, 118th Cong. (2d Sess. 2024). It
did, however, propose to offer states funding after a disaster to establish a website that provides
residents with “information relating to post-disaster recovery funding and resources,” including a
“list of Federal, State, and local sources of post-disaster recovery funding or assistance that may
be available.” /d. sec. 6, § (e)
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study “the unique challenges of renters when seeking Federal disaster
assistance and any disparities of assistance provided to homeowners and
renters.”%

Long-term housing recovery is currently beyond FEMA’s authority
and requires congressional allocations of CDBG-DR funding. But, as
will be discussed below, those allocations often disproportionately
benefit homeowners relative to renters and disadvantaged communities
of color. The requirements of these appropriations have changed over
time, but Congress has recently allocated funds for “disaster relief, long-
term recovery, restoration of infrastructure and housing, economic
revitalization, and mitigation, in the most impacted and distressed
areas.”® Congress has also allowed the funds to be allocated both for
“the total estimate for unmet needs” and “15 percent of such estimate
for additional mitigation.”*> The CDBG-DR calculation of unmet needs
presents a number of policy levers that could make recovery more
equitable.

To estimate an individual applicant’s unmet needs, HUD looks to the
amount of damage to the homeowner’s real property or, for renters, the
amount of lost personal property; if those values meet the necessary
threshold, the applicant is eligible for aid.®® An analysis by Texas
Housers suggests that this methodology produces disparate results
between homeowners, with it underestimating the needs of low- and
moderate-income families while overestimating those of high-income
families.** Similarly, using FEMA estimates of personal property
damage as a proxy for estimating rental unit damage puts low- and
moderate-income renters at a disadvantage, as their personal property is
likely to have less monetary value on average than that of wealthy
households.® A more accurate method of measurement could be the
approach taken by the State of New York after Hurricane Sandy, in

60 H.R. 1796 § 10(b); see also S. 5067 § 10(b) (retaining this language).

61 Extending Government Funding and Delivering Emergency Assistance Act, Pub. L. No.
117-43, 135 Stat. 344, 369 (2021).

62 Id.

63 Allocations for Community Development Block Grant Disaster Recovery and
Implementation of the CDBG-DR Consolidated Waivers and Alternative Requirements Notice,
90 Fed. Reg. 4759, 4764 (Jan. 16, 2025).

64 TEX. HOUSERS, COMMENT ON DRAFT STATE OF TEXAS HURRICANE HARVEY ACTION
PLAN 3, 5-6 (2018), https://www.scribd.com/document/378125849/Comments-to-GLO-Draft-
Action-Plan-5-1-18-FINAL [https://perma.cc/7JCD-X6VC].

65 Id. at 7; see also FURMAN CTR., SANDY’S EFFECTS ON HOUSING IN NEW YORK CITY 7-8
(2013), https://furmancenter.org/files/publications/SandysEffectsOnHousingInNY C.pdf
[https://perma.cc/AY2K-DXZU] (finding that blocks with higher shares of homeowners had
higher reported rates of damage than neighboring blocks with lower shares of homeowners,
thereby suggesting that damage to rental units may be consistently underrecognized in FEMA’s
individual assistance data).
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which the state used the FEMA Individual Assistance Program’s
assessed damages for owner-occupied properties to estimate damages
for rental properties on the same block.®

Currently, HUD calculates allocations based on the number of
qualifying housing units multiplied by the estimated cost of repairs, less
any financial aid to be received (e.g., insurance).®” The estimated cost of
repairs is based on inspection data from FEMA and the Small Business
Administration.® HUD uses the same value for both rental and owner-
occupied units, but the cost of replacing rental housing is generally
higher than that of replacing owner-occupied housing, and even more
funding would be needed if that unit is to remain affordable for low- or
moderate-income families. Accordingly, HUD should calculate the
estimated cost for rental units separately based on the gap between
existing financing sources (e.g., the Low-Income Housing Tax Credit
program) and the replacement cost of such rental units.*

The unmet needs metric is currently used, at least in part, to identify
the most impacted areas.”” This approach, however, is analogous to
methods that have already been challenged in post-disaster litigation:”
neighborhoods where the majority of residents are white and/or have
high incomes are bound to have higher estimates than similarly
damaged neighborhoods with low-income residents or residents of color
due to the former’s higher pre-storm home values. HUD should instead
pursue a method that more accurately considers the needs that are likely
to exist in low-income neighborhoods.

Lastly, focusing on infrastructure projects, extensive evidence has
shown how disparities in historic and contemporary public investment
have left communities of color more exposed to various disaster risks."

66 See N.Y. STATE HOMES & CMTY. RENEWAL, 2013 Q3 — SANDY PERFORMANCE REPORT,
GRANT NO. B-13-DS-36-0001, at 5 (2013), https://hcr.ny.gov/system/files/documents/2023/06/
qpr_q3_2013.pdf [https:/perma.cc/E44F-69W3].

67 Allocations for Community Development Block Grant Disaster Recovery and
Implementation of the CDBG-DR Consolidated Waivers and Alternative Requirements Notice,
90 Fed. Reg. at 4764

68 Id. at 4764—65.

69 FAIR SHARE HOUS. CTR. ET AL., RESPONSE TO REQUEST FOR INFORMATION REGARDING
COMMUNITY DEVELOPMENT BLOCK GRANT DISASTER RECOVERY (CDBG-DR) FORMULA 9
(Feb. 21, 2023), https://downloads.regulations.gov/HUD-2022-0084-0012/attachment 1.pdf
[https://perma.cc/3HZ7-H3WEF].

70 See Allocations for Community Development Block Grant Disaster Recovery and
Implementation of the CDBG-DR Consolidated Waivers and Alternative Requirements Notice,
90 Fed. Reg. at 4764.

71 See discussion of the Road Home litigation infrra Section III(A)(1).

72 See, e.g., Part 2: In a Segregated Houston Unequal Neighborhoods Mean Unequal Flood
Protection, TEX. HOUSERS (Mar. 22, 2018), https://texashousers.org/2018/03/22/part-2-in-a-
segregated-houston-unequal-neighborhoods-mean-unequal-flood-protection/.
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To address these inequalities in disaster risk mitigation infrastructure,
HUD should increase the estimate of infrastructure needs—currently
calculated based on the fraction of damaged homes—in low- and
moderate-income communities.”? Permanently authorizing CDBG-DR
would dramatically expedite the delivery of predictable funds to
communities hit by disasters, minimizing displacement and allowing
them to begin the recovery process sooner.”* Permanent authorization
would also allow HUD to create permanent regulations for the program,
saving time and, ideally, leading to more effective and equitable state
and local plans.

In sum, post-disaster recovery programs for permanent housing are
limited to CDBG-DR funding, the allocation of which depends on
Congress, and their design and implementation depend on the states,
tribes, and territories receiving the funds. The limited analyses of these
programs suggest that the way in which they are implemented often
disproportionately benefits homeowners over renters.”” Renters—
especially low-income renters—struggle to find affordable and
comparable housing after disasters. In many instances, these grant
programs threaten to magnify the inequalities in access to resources,
housing tenure, and wealth that existed before the disaster. However,
the protections of the Fair Housing Act can mitigate some of these
inequities.

ITI. THE FAIR HOUSING ACT IN THE POST-DISASTER CONTEXT

Over the past two decades, plaintiffs have turned to the Fair Housing
Act (FHA) to compel local governments and disaster recovery
authorities to structure post-disaster recovery efforts in a fair and
equitable manner. An emerging line of cases demonstrates how the
FHA can be used to challenge discriminatory housing recovery policies
in the post-disaster context. These lawsuits have primarily sought to
prevent the shock of disaster from deepening pre-existing inequalities.

The underlying pattern across these cases is as follows: after a
disaster strikes, public authorities structure their recovery programs in
ways that have foreseeable disparate and adverse effects on groups
protected from discrimination under the FHA. Typically, groups that
were in a disadvantaged position before the disaster are made relatively
worse off by these recovery programs compared to groups that started in

73 FAIR SHARE HOUS. CTR. ET AL., supra note 70, at 10.

74 See Reforming Disaster Recovery Act, S. 1686, 118th Cong. § 2(5) (1st Sess. 2023).

75 U.S. GOV’T ACCOUNTABILITY OFF., GAO-10-17, FEDERAL ASSISTANCE FOR PERMANENT
HOUSING PRIMARILY BENEFITED HOMEOWNERS; OPPORTUNITIES EXIST TO BETTER TARGET
RENTAL HOUSING NEEDS 44 (2010).
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a more advantageous position. In short, disasters themselves reinforce
inequalities, and recovery programs can further intensify them. These
lawsuits have largely aimed at challenging discriminatory recovery
programs to at least restore the pre-disaster status quo. A more
ambitious potential use of the FHA in the post-disaster context is
discussed further below.”® For now, we turn to a set of cases that show
how the FHA has been applied thus far.

A. Hlustrative Cases

1. Louisiana’s Response to Hurricane Katrina: Racially Discriminatory
Homeowner Grant Formulas

Following the devastation wrought by Hurricane Katrina in 2005,
Congress allocated funding to the CDBG-DR program; HUD then
distributed funds to the Louisiana Recovery Authority, which
established the “Road Home” program.” Most of these funds were
distributed as grants to homeowners whose homes were damaged.” The
formula the Louisiana Recovery Authority created to limit grant awards
used the lower of two values: the pre-storm value of the home or the
estimated cost of damage.” In either case, the maximum grant amount
was capped at $150,000.%

The result of this formula was that homeowners in low-income
neighborhoods typically received less in recovery funds than
homeowners in wealthy neighborhoods, despite experiencing roughly
equivalent damage, as their grant amounts were restricted by the lower
value of their homes.?! Further, because the values of homes in
neighborhoods with predominantly Black residents are consistently
appraised lower than equivalent homes in predominantly white
neighborhoods, the cap had a foreseeable disparate impact based on
race.”? In a region divided along racial and economic lines, this meant
that white homeowners affected by Hurricane Katrina received more

76 See infra Section I1I(B).

77 LA. RECOVERY AUTH., OFF. OF THE GOVERNOR OF LA., FURTHER CHANGES AND
CLARIFICATIONS TO ROAD HOME PROGRAM (AMENDMENT NoO. 7), at 2 (20006),
https://www.doa.la.gov/media/Os1ctubt/apa7_approved.pdf [https://tb.gy/6qynfp].

78 Nikesha Elise Williams, Katrina Battered Black New Orleans. Then the Recovery Did It
Again., WASH. POST (Aug. 28, 2020), https://www.washingtonpost.com/outlook/katrina-battered-
black-new-orleans-then-the-recovery-did-it-again/2020/08/27/193d2420-e7eb- 1 1 ea-bc79-834454
439244 story.html [https://archive.is/sinlH].

79 LA. RECOVERY AUTH., supra note 78, at 9—10.

80 Id. at 8.

81 Williams, supra note 79.

82 4.
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recovery funding than similarly impacted Black homeowners, and Black
homeowners frequently did not receive grants large enough to cover the
cost of repairs.®

The Greater New Orleans Fair Housing Action Center, the National
Fair Housing Alliance, and five Black homeowners (representing all
affected Black homeowners in New Orleans) sued HUD and the
Louisiana Recovery Authority under the FHA, arguing that, by using
pre-storm home values to calculate awards, the formula had a disparate
impact on Black homeowners compared to similarly situated white
residents and was therefore discriminatory.® The plaintiffs were
initially granted injunctive relief barring Louisiana from using pre-storm
home value in future grant calculations, but this win was subsequently
overturned by the D.C. Circuit Court on appeal.® Despite this setback,
the plaintiffs secured a partial victory in a 2011 settlement with HUD;
the department agreed to provide sixty-two million dollars to 1,300
homeowners who were negatively affected by the disbursement formula
and abandon the use of pre-storm value as a benchmark for future
disbursement formulae.*® In short, the plaintiffs were able to use the
FHA’s protections against discrimination to ensure that the post-disaster
home repair program was not designed in a way that exacerbated
existing inequalities in home values by disproportionately disbursing
lower amounts of funding to Black homeowners in comparison to white
homeowners who suffered similar amounts of damage.

2. New Jersey’s Response to Hurricane Sandy: Prioritizing
Homeowners Over Renters

Superstorm Sandy hit New York and New Jersey in 2012 and caused
roughly sixty-five billion dollars in damage to homes and public
infrastructure along the northeast coastline.*” In the aftermath, Congress
passed the Disaster Relief Appropriations Act, which allocated sixteen
billion dollars in CDBG-DR funds to the states most directly impacted
by the storm.® The New Jersey Department of Community Affairs

8 Id.

84 Greater New Orleans Fair Hous. Action Ctr. v. U.S. Dep’t of Hous. & Urb. Dev., 639 F.3d
1078, 1081 (D.C. Cir. 2011).

85 Id. at 1088 (finding that the data did not meet the “less implausible size-of-grant standard”
necessary to establish a disparate impact).

86 Press Release, Brian Sullivan, Pub. Affs. Manager, U.S. Dep’t of Hous. & Urb. Dev., HUD
and Louisiana Announce Settlement Agreement to End Legal Challenge to Road Home Program
(July 6, 2011), https://archives.hud.gov/news/2011/pr11-138.cfm.

87 JARED T. BROWN, CONG. RSCH. SERV., R43396, THE HURRICANE SANDY REBUILDING
STRATEGY: IN BRIEF 1 (2014).

88 Disaster Relief Appropriations Act of 2013, Pub. L. No. 113-2, 127 Stat. 36.
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(DCA) circulated an Action Plan in early 2013 that outlined how the
state would use its share of the funding for a number of assistance
programs.® New Jersey began disbursing funds in the weeks thereafter.
Three nonprofit organizations—the Latino Action Network, the New
Jersey State Conference of the NAACP, and the Fair Share Housing
Center—soon filed an administrative complaint with HUD against the
State, alleging, inter alia, potential FHA violations.”

The complaint noted that the Action Plan underestimated the impact
of Sandy on Black and Latino renters in particular, in violation of the
FHA.’' After the State released more information to the public
regarding the distribution criteria, the fair housing groups determined
that Black applicants for recovery assistance were denied funds at more
than twice the rate of white applicants.”” Additionally, information in
the State’s Spanish-language materials was found to be inaccurate,
possibly causing Spanish speakers to not apply for or to be denied
assistance.” The parties reached a settlement in early 2014, with the
State of New Jersey committing to the disbursement of an additional
$240 million in recovery funds to the most impacted communities and
to an expanded focus on rental assistance programs that would
indirectly address the potential racially disparate effects on applicants.”
This situation highlighted how state-designed plans for administering
CDBG-DR funds and implementing recovery programs can intensify
wealth inequalities between races — in this case, by disproportionately
benefiting homeowners rather than renters.

3. Texas’s Mitigation Efforts after Hurricane Harvey: An Unequal
Competition

Congress provided more than four billion dollars in Community
Development Block Grants for Mitigation to the State of Texas

89 N.J. DEP’T OF CMTY. AFFS., OFF. OF THE GOVERNOR OF N.J., NEW JERSEY COMMUNITY
DEVELOPMENT BLOCK GRANT DISASTER RECOVERY PROGRAM ACTION PLAN (2013),
https://www.nj.gov/dca/ddrm/plansreports/pdf/action_plan/CDBG-DisasterRecoveryActionPlan
%20(1).pdf [https://rb.gy/tmkuf4].

9 Voluntary Compliance Agreement & Conciliation Agreement at 3, Latino Action Network
v. New Jersey, Title VI Case No. 02-13-0048-6; Title VIII Case No. 02-13-0303-8 (U.S. Dep’t of
Hous. & Urb. Dev. 2014), https://archives.hud.gov/news/2014/pr14-062-NewJersey Agreement
signed.pdf.

91 See FAIR SHARE HOUS. CTR., HURRICANE SANDY AND NEW JERSEY’S FIGHT FOR
EQUITABLE DISASTER RELIEF 4 (2024), https://www.fairsharehousing.org/wp-content/uploads/
2024/05/Hurricane-Sandy-and-New-Jerseys-Fight-for-Equitable-Disaster-Relief.pdf.

92 FAIR SHARE HOUS. CTR. ET AL., THE STATE OF SANDY RECOVERY 1 (2014),
https://www.hcdnnj.org/assets/documents/report%?20state%200f%20sandy.pdf.

93 Id. at 2.

94 Voluntary Compliance Agreement & Conciliation Agreement, supra note 91, at 13—14.
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following Hurricane Harvey in 2017.% The Texas General Land Office
(GLO) allocated about one billion dollars from that award to the first
round of the “Hurricane Harvey State Mitigation Competition.”” This
program allowed eligible entities, including cities, counties, tribes, and
special purpose districts, to apply for funding to mitigate future disaster
risks in areas damaged by Harvey.”” HUD had required at least 50% of
the total funds be granted to the areas it identified as the most impacted
and distressed (“HUD MID areas”).”® Along with the HUD MID areas,
grantees were permitted to establish additional “State MID areas” based
on supporting data.” After identifying the additional State MID areas,
GLO split the original competition into two separate competitions: one
for the HUD MID areas and one for the State MID areas.'® The HUD
MID areas had nearly eight times the population of the state-defined
areas, meaning they made up 88% of the total eligible population.'”
Despite this substantial difference in population, GLO divided the
funding roughly equally between the two competitions.'” Moreover, the
HUD MID areas had ten times the number of minority residents
compared to the State MID areas.'®

The result was a disbursement scheme with outcomes wildly
disproportionate to disaster impact, overall population, and race or
ethnicity. State MID areas—which had far fewer people of color in
comparison to HUD MID areas—were eligible for seven and a half
times more funding per resident than HUD MID areas.'® Additionally, a
point system for scoring applicants tended to benefit smaller towns that
had a greater proportion of white residents.'” In response, Texas

95 U.S. DEP’T OF HOuS. & URB. DEV., LETTER FINDING NONCOMPLIANCE WITH TITLE VI
AND SECTION 109, at 2 (Mar. 4, 2022), https://www.relmanlaw.com/media/cases/1258
Title%201V%20Determination.pdf [https:/perma.cc/QLM8-53J5].

9 See id. at 2-3. The first round was the subject of dispute, as the second round had not yet
occurred and, by the time of investigation, GLO had proposed reallocating the funds set aside for
the second round (an additional one billion dollars) to other uses. /d. at 2-3, 2 n.4.

97 Id.

98 Allocations, Common Application, Waivers, and Alternative Requirements for Community
Development Block Grant Mitigation Grantees, 84 Fed. Reg. 45838, 45841 (Aug. 30, 2019).

9 Id.

100 U.S. DEP’T OF HOUS. & URB. DEV., supra note 96, at 4-5.

101 4. at5.

102 74,

103 74,

104 4. at 6.

105 Id. at 7-8. The competition awarded up to ten points based on the percentage of residents
in the jurisdiction who would benefit from the project; for example, a town of 1,000 would
receive ten points for a project that would benefit all 1,000 people, but a town of 10,000 would
receive only one point for the same project. /d. Thus, the city of lola received ten out of ten points
because Iola only has 379 residents, whereas the city of Houston’s proposed project benefited
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Housers (a nonprofit research and advocacy organization) and the
Northeast Action Collective (a group of residents from Northeast
Houston and Harris County) filed an administrative complaint with
HUD alleging violations of Title VI of the 1964 Civil Rights Act and
the FHA in June 2021.'% HUD issued a decision in 2022, finding that
GLO had failed to comply with the basic anti-discrimination tenets of
Title VI, though HUD did not make a determination as to the FHA
claim.'” HUD found that GLO had created a post-disaster recovery
scheme that overwhelmingly benefited white residents to the detriment
of residents of color and deepened pre-existing inequalities along racial
lines, ultimately concluding that, “[t]hrough a sequence of calculated
decisions, GLO knowingly developed and operated a competition . ..
that steered money away from urban Black and Hispanic communities
that had the highest storm and flood risk into whiter, more rural areas
with less risk.”!%

B. Framework for Effectively Furthering Fair Housing After Disasters

The plaintiffs in these cases used the framework established under
the FHA to demand equitable treatment in the rollout of post-disaster
recovery programs. However, as noted above, these efforts are primarily
oriented to forcing public authorities to treat affected groups equally in
post-disaster recovery. When successful, these efforts prevent the
worsening of racial and socioeconomic inequalities during post-disaster
rebuilding—but that only reinstates the inequitable pre-disaster status
quo. But the FHA can enable state and local agencies to go further with
post-disaster recovery programs in order to address some of the pre-
disaster inequalities that make certain communities vulnerable to begin
with.

A claim challenging a disaster recovery program that seeks to
reestablish the status quo may be seen as a traditional disparate impact
claim under the FHA following the Supreme Court’s decision in Texas
Dep’t of Housing & Community Affairs v. Inclusive Communities

8,845 people but received only 0.37 out of ten points since Houston has approximately 2.3
million residents. /d. at 8.

106 CHRISTINA ROSALES & DAVID WHEATON, TEX. HOUSERS, ORIGINAL COMPLAINT TO
HUD 2 (2021), https://texashousers.org/wp-content/uploads/2022/03/HUD-complaint GLO
MIT-FINAL.pdf [https://perma.cc/PJU6-APTR].

107 See U.S. DEP’T OF HOUS. & URB. DEV., supra note 96, at 1-2.

108 U.S. DEP’T OF HOUS. & URB. DEV., SUPPLEMENTAL LETTER OF FINDINGS OF
NONCOMPLIANCE 3 (Jan. 15, 2025), https:/www.relmanlaw.com/media/cases/1821 Supple
mental%20Letter%200f%20Findings,%20January%2015,%202025.pdf [https://perma.cc/JSWZ-
692U].
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Project.'™ In that case, the Court reaffirmed that disparate impact claims
are cognizable under the FHA pursuant to its sweeping goal of
“eradicat[ing] discriminatory practices within a sector of our Nation’s
economy.”''’ The disparate impact claim in the post-disaster context
would allege that, although a recovery program may be facially neutral,
the deliberate choice to rebuild the inequitable status quo when other,
less discriminatory program designs are feasible has the foreseeable
effect of denying housing on the basis of race.

Alternatively, this type of claim could be seen as a type of
“segregative effects” claim impacting the entire affected community
rather than a particular FHA-protected group.''' Under HUD’s
reinstated 2013 rule on discriminatory effects, a housing practice is
deemed to have a discriminatory effect and therefore contravene the
FHA when it “actually or predictably results in a disparate impact on a
group of persons or creates, increases, reinforces, or perpetuates
segregated housing patterns because of race, color, religion, sex,
handicap, familial status, or national origin.”''> While the first part of
this rule describes the traditional disparate impact standard, the latter
part codifies a theory of recovery based on discriminatory harm to the
community as a whole. This “perpetuation-of-segregation” theory has
been used to successfully challenge exclusionary zoning policies that
thwart integration.'” Two elements are required to establish a prima
facie case under this theory: (1) there must be a status quo of
“segregated housing patterns” based on race or another protected
category in the relevant area; and (2) the defendant’s housing practice
must increase, reinforce, or perpetuate these patterns.'' In cases of post-
disaster recovery, simply rebuilding the inequitable status quo would be
expected to reinforce or perpetuate segregated housing patterns that
existed prior to the disaster.

Consider again the Road Home program established in the wake of
Hurricane Katrina. Road Home, as its name implied, aimed to enable
displaced individuals to return to their neighborhoods to rebuild their
homes as they were before the hurricane. The FHA came into play when
the recovery program favored white residents over Black residents with
the same degree of damage.'”® But even if the Road Home program had

109 576 U.S. 519 (2015).

10 Jd. at 539.

111 See Robert G. Schwemm, Segregative-Effect Claims Under the Fair Housing Act, 20
N.Y.U.J. LEGIS. & PUB. POL’Y 709 (2017).

112 24 C.F.R. § 100.500(a) (2025).

113 Schwemm, supra note 112, at 719.

14 Jd at 713.

15 See supra Section III(A)(1).
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never been structured to award disproportionately larger grants to white
homeowners relative to their Black counterparts—i.e., if it had restored
the status quo that existed prior to the hurricane—what would the result
have been? We know that New Orleans has remained as segregated and
unequal vis-a-vis the racial wealth gap as it was prior to Katrina, if not
more so0.''® A return to the status quo, then, would have been a return to
inequality, facilitated by emergency relief authorities’ rebuilding
measures, perpetuating the cycle of unequal vulnerability to disasters.
The argument for using the FHA to rectify pre-existing inequalities is
further bolstered by the FHA’s requirement that HUD, along with state
and local entities receiving funds from HUD, “affirmatively further fair
housing” (or “AFFH”) through their policies.""” Under the AFFH
requirement, federal funding recipients must proactively combat
patterns of residential segregation, address racial disparities regarding
access to place-based resources, and promote inclusive communities
free from discrimination.'"® This goes beyond merely avoiding
discrimination. Under HUD’s 2015 regulation advancing the mandate—
which was withdrawn in 2020 by the Trump Administration but
reinstated in 2021'"°—those who receive any funding from HUD are
required to engage in an analysis of fair housing in the rebuilding effort
and propose “meaningful actions” that would be “reasonably expected
to achieve a material positive change that affirmatively furthers fair
housing by, for example, increasing fair housing choice or decreasing
disparities in access to opportunity.”'?® Thus, recipients’ duties include
assessing housing markets for discrimination, identifying significant

116 See Residential Segregation Data for New Orleans, DIVERSITY & DISPARITIES,
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racial disparities, and developing concrete goals and strategies to
address these issues.

Post-disaster recovery efforts present the unique chance to restructure
the housing landscape to avoid pre-disaster disparities, thereby fulfilling
the AFFH requirement. The mandate and its goals should serve as a
guide for the nation’s post-disaster housing recovery system; FEMA,
HUD, and state authorities should actively plan and manage disaster
assistance and recovery programs according to the FHA’s broad
principles, rather than wait for advocacy groups to file FHA claims.

CONCLUSION

Integrating fair housing principles into disaster recovery can begin to
address the persistent disparities in recovery trajectories based on
income and race. Using the FHA as a guide for post-disaster assistance
and recovery programs is crucial. Application of these principles can
also intervene in the unequal infrastructure that creates uneven
geographies of disaster risk, thereby breaking the cycle. With more
focus on fair housing, recovery can lead to more socially and
environmentally sustainable futures.



