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INTRODUCTION

In the twilight of the fossil fuel era, the United States finds itself at
the crossroads of law, national security, and a new environmental
imperative. The Department of Defense (DoD), a behemoth of
American power projection, must rewrite the rules of engagement—not
just in the theater of war, but in the field of international law and the
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crucible of climate change. This is a clarion call for legal innovation
that could redefine the parameters of Great Power Competition for
generations. This convergence demands a shift in how the United States
conceptualizes the nexus between military strategy, environmental
stewardship, and the evolving legal landscape.

Consider the DoD’s unique position: a Leviathan that consumes more
energy than many nations, yet also a sovereign entity with the power to
shape global norms. This duality presents a compelling opportunity. The
central argument of this paper is that by leveraging sovereign immunity,
the DoD can forge a new legal paradigm—a “climate security law”—
that responsibly marries the exigencies of national defense with the
imperatives of environmental guardianship. This shift goes beyond
greening tanks, jets, and ships; it weaponizes legal innovation to
outmaneuver geopolitical rivals, particularly the People’s Republic of
China, against a backdrop of climate change and energy uncertainty.
Sovereign immunity is merely a means for the DoD to research and
employ alternate energy sources.

The current legal landscape does not sufficiently address the nexus of
climate change and national security. U.S. environmental statutes—
passed in years of relative climate stability—are as outdated as a cavalry
charge in an era of cyberattacks. Meanwhile, international agreements
like the Paris Agreement are well-intentioned but lack the teeth to
compel meaningful action from nations, let alone militaries.' By shifting
the battleground from traditional military and economic measures to
legal and environmental protections, the U.S. can play to its strengths in
institutional innovation and technological prowess. The DoD must
embrace frontrunner status in this new form of competition by
leveraging its vast resources and legal exceptions. It can establish
binding international norms that benefit American interests and position
the U.S. as the undisputed global leader in climate security. In doing so,
the U.S. can prepare for tomorrow’s conflicts and redefine the very
nature of geopolitical power in an age of climate volatility.

I Paris Agreement to the United Nations Framework Convention on Climate Change, Dec. 12,
2015, T.I.A.S. No. 16-1104 [hereinafter Paris Agreement].
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II. THE LEGAL LANDSCAPE OF MILITARY OPERATIONS AND CLIMATE
CHANGE

A. Current International Environmental Law Applicable to Military
Activities

International environmental law increasingly intersects with military
activities and creates complex legal and operational challenges. The
United Nations Framework Convention on Climate Change (UNFCCC)
has broad implications for U.S. military forces worldwide, though the
convention does not explicitly address military operations.” Moreover,
military institutions fall within the purview of national commitments
under the Paris Agreement because they are significant contributors to
greenhouse gas emissions.’ Yet, the relationship between environmental
obligations and military necessity remains contentious and poorly
defined.

The principle of military necessity has historically shielded armed
forces from full compliance with environmental regulations.* Article
236 of the United Nations Convention on the Law of the Sea
exemplifies this approach by granting sovereign immunity to warships
and military aircraft. > This provision effectively exempts military
vessels from environmental requirements imposed on civilian maritime
traffic. © Similar carve-outs exist in other environmental treaties,
suggesting a longstanding deference to national security concerns.’

Nevertheless, evolving international norms have gradually eroded the
blanket exemption historically granted to armed forces. For its part, the
International Committee of the Red Cross has taken steps to clarify,
strengthen, and advocate environmental safeguards during armed
conflict. Its 2020 Guidelines on the Protection of the Natural
Environment in Armed Conflict synthesize existing obligations under
international humanitarian law.® These guidelines emphasize the need to
avoid or minimize environmental damage during military operations.
While not legally binding, they represent an important shift in the
international community’s approach to military-environmental issues.

2 United Nations Framework Convention on Climate Change, May 9, 1992, S. Treaty Doc No.
102-38, 1771 U.N.T.S. 107.

3 See Paris Agreement, supra note 1, arts. 6—7.

4 See infra Section ILA.

5 Convention on the Law of the Sea, art. 236, opened for signature Dec. 10, 1982, 1833
U.N.T.S. 397.

6 Id.

7 See, e.g., Convention on International Civil Aviation, art. 3, Dec. 7, 1944, 15 UN.T.S. 295.

8 See Int’l Comm. of the Red Cross, Guidelines on the Protection of the Natural Environment
in Armed Conflict 10 (2020).
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The Convention on the Prohibition of Military or Any Other Hostile
Use of Environmental Modification Techniques (ENMOD) constrains
military activities more directly.’ This treaty prohibits the use of
environmental modification as a weapon of war.'” Although narrowly
focused, ENMOD establishes a crucial precedent: environmental
considerations can and should limit military conduct.!' This principle
has gained traction in recent years as some scholars have argued for its
expansion to encompass a broader range of military-induced
environmental harms.

Furthermore, jurisprudence from international tribunals has
reinforced environmental obligations in military contexts. The
International Court of Justice’s 1996 advisory opinion on the legality of
nuclear weapons acknowledged that environmental concerns must
factor into assessments of military necessity and proportionality. '*
While the court stopped short of declaring an absolute prohibition on
environmental damage, it significantly elevated environmental
protection within the framework of international humanitarian law."
This opinion stands as one of several judicial opinions eroding
environmental exemptions for military forces.

Despite these developments, significant gaps remain in the
international legal regime governing military environmental impacts.
The UNFCCC and the Paris Agreement lack specific provisions
addressing military emissions or environmental degradation despite
their global applicability.'* This lack of specificity allows states to
exclude military activities from their nationally determined
contributions and potentially undermine global climate mitigation
efforts.  Furthermore, enforcement mechanisms for existing
environmental obligations on armed forces remain weak and rely on
voluntary compliance and self-reporting.

As environmental concerns gain more attention on the international
stage, the tension between military prerogatives and environmental
protection is likely to intensify. Future developments in this area may
include more explicit incorporation of military activities into climate
agreements, more robust reporting requirements for armed forces’

9 Convention on the Prohibition of Military or Any Other Hostile Use of Environmental
Modification Techniques, Dec. 10, 1976, 1108 UN.T.S. 151.

10 /d. art. 1.

11 Id. art. 4.

12 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. Rep. 226,
99 30, 32 (July 8).

13 1d.

14 See, e.g., Paris Agreement, supra note 1, art. 2 (addressing generally “the global response to
the threat of climate change”).
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environmental impacts, and the emergence of customary international
law norms that constrain environmentally destructive military practices.
Balancing these competing interests requires nuanced legal frameworks
that recognize both the unique role of military institutions and the
urgent need for comprehensive environmental stewardship.

B. U.S. Domestic Law on Military Energy Use and Environmental
Protection

Beyond international laws, U.S. domestic laws impose significant
environmental obligations on military activities that seek to balance
national security imperatives with environmental protection. The
National Environmental Policy Act (NEPA) is the cornerstone of this
legal landscape.' It mandates environmental impact assessments for
major federal actions, including those taken by the DoD.'®* NEPA’s
requirements outline broad environmental policies and have profound
implications for military operations, infrastructure development, and
strategic planning.

Under NEPA, the DoD must prepare Environmental Impact
Statements for actions that significantly affect the environment.'” This
process involves public disclosure and comment periods that subject
military decision-making to unprecedented scrutiny.'® Furthermore,
Center for Biological Diversity v. Bernhardt reaffirmed the broad
applicability of NEPA and potentially expanded its reach to encompass
more DoD activities.'” However, a national security exemption, like that
outlined in the Endangered Species Act, permits expedited
environmental reviews in case of emergency to preserve operational
flexibility.?

The Clean Air Act (CAA)*' and Clean Water Act (CWA)* further
constrain military activities by regulating emissions and discharges from
military installations. Unlike NEPA, these statutes provide limited
exceptions for military operations.”® Further, the U.S. Supreme Court’s
decision in Weinberger v. Romero-Barcelo established that courts must
balance environmental concerns against national security considerations

15 42 U.S.C. § 4321-32.

16 Id. § 4332.

17 Id.

18 Id.

19 982 F.3d 723, 737-38 (9th Cir. 2020).

20 16 U.S.C. § 1536(j).

21 42 U.S.C. §§ 7401, 7418.

22 33 U.S.C. §§ 1251, 1322.

23 42 U.S.C. § 7418(b); 33 U.S.C. § 1322(d).
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when considering injunctive relief under the CWA.* This decision
underscores the judiciary’s recognition of the unique position occupied
by military activities within environmental law.*

Several statutes aimed at promoting efficiency and sustainability
govern energy use in the military context. For example, the Energy
Independence and Security Act of 2007 mandates reductions in fossil
fuel consumption for new and renovated federal buildings, which
includes military facilities. *® Executive Order 13834 (2018) further
directed federal agencies like the DoD to prioritize energy and
environmental performance in operations. ”’ These measures have
spurred innovation in military energy practices, from the development
of microgrids on bases to the exploration of alternative fuels for
vehicles and aircraft.

Going further, the Resource Conservation and Recovery Act
(RCRA) * and the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)* impose significant
obligations on the DoD regarding hazardous waste management and
cleanup of contaminated sites. Military installations, particularly those
involved in weapons testing or manufacturing, often confront complex
remediation challenges. Compounding matters, the 2004 U.S. Supreme
Court decision in Cooper Industries, Inc. v. Aviall Services, Inc.
addressed the ability of private parties to seek contributions for cleanup
costs under CERCLA, potentially increasing the DoD’s financial
liability for environmental remediation.*

Recent legislation has sought to address emerging environmental
concerns within the military context. For example, the National Defense
Authorization Act for Fiscal Year 2020 included provisions requiring
the DoD to assess and mitigate risks associated with per- and
polyfluoroalkyl substances (PFAS) contamination at military sites. '
This represents what may be a growing trend for Congress to directly
mandate environmental actions by the military and bypass traditional
regulatory channels.

24 456 U.S. 305, 316 (1982).

25 Id. at 325 (Stevens, J., dissenting) (acknowledging the majority opinion’s recognition that
environmental laws often treat military activities uniquely).

26 Pub. L. No. 110-140, § 246(c), 121 Stat. 1492, 1547 (2007).

27 Exec. Order No. 13834, 83 Fed. Reg. 23771 (May 17, 2018), revoked by Exec. Order No.
14057, 86 Fed. Reg. 70935, 70943 (Dec. 13, 2021).

28 42 U.S.C. §§ 6901, 6921.

29 42 U.S.C. §§ 9601, 9620.

30 543 U.S. 157, 161 (2004).

31 Pub. L. No. 116-92, 133 Stat. 1198, 1312-13 (2019).
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Despite this healthy legal framework, enforcement of environmental
laws against military entities remains challenging. The doctrine of
sovereign immunity, while partially waived in environmental statutes,
continues to limit the avenues for compelling DoD compliance.
Additionally, the national security exception in many environmental
laws provides the military with significant discretion in implementing
environmental measures.

The interplay between U.S. domestic environmental law and military
activities reflects an ongoing tension between environmental
stewardship and national security imperatives. As environmental
concerns become increasingly central to national policy debates, the
legal landscape governing military environmental practices will
continue to evolve. Future developments may include more stringent
emissions regulations for military equipment, expanded requirements
for environmental restoration of former military sites, and increased
integration of climate change considerations into defense planning and
operations.

C. China’s Legal Approach to Military Operations and Climate Change

China’s approach to regulating military operations in the context of
environmental protection and climate change presents a stark contrast to
the U.S. framework. This dissimilarity reflects broader differences in
governance structures and national priorities. The Environmental
Protection Law of the People’s Republic of China serves as the primary
legal instrument for environmental governance.” Yet its application to
military activities remains limited and opaque.® This highlights the
challenges of reconciling environmental concerns with national security
imperatives in a non-democratic political system.

Unlike NEPA, China’s Environmental Protection Law does not
explicitly mandate environmental impact assessments for military
projects.** Article 13 of the Chinese law requires environmental impact
assessments for construction projects, but military activities often fall
outside this requirement due to broad national security exemptions.*

32 Zhonghua Renmin Gongheguo Huanjing Baohu Fa (FE AR K MERIERIPIE)
[Environmental Protection Law of the People’s Republic of China] (promulgated by Standing
Comm. Nat’l People’s Cong., Dec. 26, 1989, effective Apr. 24, 2014) arts. 1, 3,
http://www.npc.gov.cn/zgrdw/englishnpc/Law/2007-12/12/content_1383917.htm
[https://perma.cc/STTN-BKVX].

33 Seeid. arts. 7, 9.

34 Id. arts. 11-13.

35 Zhongua Renmin Gongheguo Huanjing Yingxiang Pingjia Fa (1 A R EFNEHF 220
T # ;& )[Law of People’s Republic of China on Appraising Environmental Imapacts]
(promulgated by Standing Comm, Nati’l People’s Cong., Oct. 28, 2002, effective Sep. 1, 2003)
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The absence of a robust public participation mechanism further
insulates military environmental decision-making from external
scrutiny, which is a significant departure from the U.S. model but a
boon to the People’s Liberation Army (PLA).

There are no statutes that impose military environmental mandates,
and few administrative regulations that address the topic. The statute on
the “Protection of Military Installations” mentions the “protection of the
ecology and environment” only once.’** While China has general
environmental laws and regulations that apply to various sectors,
including military activities, specific regulations governing the PLA’s
environmental practices are not widely publicized or easily accessible to
outside observers.

Moreover, the implementation of China’s climate change policies in
military contexts remains close-hold and discretionary. While China has
made ambitious commitments under the Paris Agreement, including the
goal of achieving carbon neutrality by 2060, the extent to which these
goals apply to military operations remains unclear.’’” The absence of
specific legal provisions addressing military emissions creates a
significant regulatory gap that potentially undermines national climate
mitigation efforts.

China’s approach to military environmental governance reflects a
broader trend of prioritizing rapid modernization and strategic
capabilities over environmental protection. To this point, the 2015
National Security Law of the People’s Republic of China mentions
ecological security but primarily frames environmental issues as
potential threats to stability rather than as constraints on military
activities.”® This perspective contrasts sharply with the U.S. approach

arts. 11, 22, http://www.lawinfochina.com/display.aspx?lib=law&id=2496 & CGid=
[https:/perma.cc/R84G-EKAD]; Zhonghua Renmin Gongheguo Junshisheshi Baohu Fa (e A
REFMEZEHIRIERIE) [Law of the People’s Republic of China on the Protection of Military
Installations] (promulgated by Standing Comm. Nat’l People’s Cong., Feb. 23, 1990, effective
Aug. 1, 1990) art. 13, http://en.npc.gov.cn.cdurl.cn/2021-06/10/c_817685.htm
[https://perma.cc/KC3D-CVLU].

36 Zhonghua Renmin Gongheguo Junshisheshi Baohu Fa [Law of the People’s Republic of
China on the Protection of Military Installations] art. 11.

37 Paris Agreement, supra note 1, art. 4; MINISTRY OF ECOLOGY & ENV’T OF THE PEOPLE’S
REPUBLIC OF CHINA, CHINA’S POLICIES AND ACTIONS FOR ADDRESSING CLIMATE CHANGE
(2022),
https://english.mee.gov.cn/Resources/Reports/reports/202211/P020221110605466439270.pdf
[https://perma.cc/J655-Z6MV] (synthesizing China’s policies for addressing climate change, but
not addressing military actions or national security directly).

38 Zhonghua Renmin Gongheguo Guojia Anquan Fa (FTE N R EFEER L £ 1%) [National
Security Law of the People’s Republic of China] (promulgated by the Standing Comm. Nat’l
People’s Cong., Jul. 1, 2015) arts. 30-31, https://digichina.stanford.edu/work/national-security-
law-of-the-peoples-republic-of-



2025] The Art of (Climate) War 53

that increasingly integrates environmental considerations into military
planning and operations.

Enforcement of environmental regulations against military entities in
China faces significant challenges. The principle of civilian control over
the military is less prominent in China than in the U.S. This structure
complicates efforts to hold military institutions accountable for
environmental violations. And the opacity of military operations and the
lack of an independent judiciary further limit the effectiveness of
environmental enforcement mechanisms.

Despite these limitations, China has taken steps to address a few
military-related environmental issues. The ongoing campaign to
remediate soil and water contamination at former military-industrial
sites demonstrates a growing recognition of the long-term
environmental impacts of military activities.® Yet these efforts remain
largely ad hoc and lack the systematic approach embodied in U.S. laws
like CERCLA. Moreover, China’s legal framework for addressing
climate change in military contexts is still evolving. The Fourteenth
Five-Year Plan (2021-2025) emphasizes green development and
ecological civilization: concepts that could extend to military
activities.” However, the plan’s implications for military environmental
governance remain ambiguous.

The difference between U.S. and Chinese approaches to military
environmental regulation underscores the complex interplay between
legal systems, governance structures, and national security imperatives
in addressing global environmental challenges. As both nations grapple
with the dual pressures of military modernization and climate change,
the evolution of their respective legal frameworks will have significant
implications for global environmental governance. While both states
invoke sovereign immunity to shield military activities from certain
environmental obligations, the scope and application of this principle
vary significantly. This divergence raises important questions about the
potential for sovereign immunity to serve not just as a shield against
liability but also as a tool for climate innovation. The next section

china/#:~:text=The%?20State%20prevents%2C%20curbs%20and,separatist%20activities%20by%
20foreign%?20forces [https://perma.cc/RKU9-C2JT].

39 U.S DEP’T OF DEF., MILITARY AND SECURITY DEVELOPMENTS INVOLVING THE PEOPLE’S
REPUBLIC OF CHINA 8 (2023), https://media.defense.gov/2023/Oct/19/2003323409/-1/-1/1/2023-
MILITARY-AND-SECURITY-DEVELOPMENTS-INVOLVING-THE-PEOPLES-REPUBLIC-
OF-CHINA.PDF [https://perma.cc/G7JU-QEJU].

40 Qutline of the 14th Five-Year Plan (2021-2025) for National Economic and Social
Development and Vision 2035 of the People’s Republic of China at part XI (2021),
https://www.fujian.gov.cn/english/news/202108/t20210809_5665713.htm
[https://perma.cc/79PR-HUFH ].
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explores how the doctrine of sovereign immunity—traditionally viewed
as an obstacle to environmental regulation—might be reimagined as a
catalyst for military-led advancements in clean energy and sustainable
technologies.

I1. SOVEREIGN IMMUNITY AS A TOOL FOR CLIMATE INNOVATION

A. Legal Basis for Military Exemptions from Environmental Regulations

The doctrine of sovereign immunity is a bedrock principle of
American jurisprudence that has long shielded the federal government
from legal liability.*! This shield extends to the DoD and often insulates
its activities from environmental regulations that otherwise bind private
actors. The legal basis for this military exemption rests on the complex
interplay of constitutional authority, statutory interpretation, and judicial
precedent.*?

At its core, sovereign immunity stems from the ancient maxim rex
non potest peccare, meaning “the king can do no wrong.”* In the
American context, this principle has evolved to mean that citizens
cannot sue the federal government without its consent. The U.S.
Supreme Court affirmed this doctrine in United States v. Sherwood,
holding that “[t]he United States, as sovereign, is immune from suit
save as it consents to be sued.”* This broad protection has been
statutorily waived in various contexts, including the Federal Tort Claims
Act (FTCA) and the Administrative Procedure Act (APA).* However,
these waivers are not absolute, and courts have recognized exceptions
that preserve immunity for certain military activities.*® The seminal case
of Feres v. United States established the “Feres doctrine,” which bars
service members from bringing tort claims against the government for
injuries arising from military service. ¥ While not related to
environmental regulations per se, this doctrine underscores the judicial
deference afforded to military operations.

41 Suits Against the United States and Sovereign Immunity, CONSTITUTION ANNOTATED,
https://constitution.congress.gov/browse/essay/artll1-S2-C1-13-4/ALDE_00013569 (last visited
Aug. 31, 2024).

42 Id.

43 Rex Non  Potest Peccare, CORNELL L. SCH. LEGAL INFO. INST,,
https://www.law.cornell.edu/wex/rex_non_potest_peccare#:~:text=Rex%20non%?20potest%20pe
ccare%20is,cannot%20commit%20a%20legal%20wrong [https://perma.cc/2RLH-QKUW] (last
visited Aug. 31, 2024).

44 312 U.S. 584, 586 (1941).

45 28 U.S.C. §2674; 5 U.S.C. § 702.

46 See, e.g., MICHAEL D. CONTINO & ANDREAS KUERSTEN, CONG. RSCH. SERV., R45732,
THE FEDERAL TORT CLAIMS ACT (FTCA): A LEGAL OVERVIEW 28 (2023).

47 340 U.S. 135, 141-42 (1950).
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Courts have extended this reasoning to environmental matters as
well. They have recognized the potential conflict between national
security imperatives and environmental protection. In Winter v. Natural
Resources Defense Council, Inc., the United States Supreme Court
grappled with the intersection of military sonar training and sonar-
related injuries to marine mammals, ultimately concluding “that the
balance of equities and consideration of the overall public interest in
this case tip strongly in favor of the Navy.”* With similar deference to
the military, in Koohi v. United States, the Ninth Circuit Court of
Appeals held that the FTCA’s “combatant activities” exception barred
claims arising from the U.S. Navy’s accidental downing of an Iranian
civilian aircraft.* Winter and Koohi are extensions of earlier precedent,
United States v. Reynolds, in which Chief Justice Vinson, writing for the
majority, emphasized the need to shield military decision-making, “in
the interest of national security,” from the time and expense of civil
trials,*® even when those decisions have environmental consequences.
This ruling exemplifies the judiciary’s reluctance to second-guess
military decisions, particularly in matters touching on national security.

Congress has also played a crucial role in carving out military
exemptions from environmental regulations. For example, the National
Defense Authorization Act for Fiscal Year 2004 granted the DoD broad
authority to seek waivers from some environmental laws.*' This act
applied to the Endangered Species Act* and the Marine Mammal
Protection Act. ** These statutory exemptions reflect a legislative
judgment that, in certain cases, national security interests may outweigh
environmental concerns.

Critics may argue that these exemptions create a dangerous loophole,
allowing the military to sidestep crucial environmental protections.>
They may contend that the DoD’s vast global footprint—encompassing
millions of acres of land and significant air and water resources—
demands heightened, not diminished, environmental accountability.
However, proponents may counter that these exemptions are necessary
to ensure military readiness and operational flexibility in an increasingly
complex geopolitical landscape. The tension between environmental

48 555 U.S. 7,26 (2008).

49 976 F.2d 1328, 1333 (9th Cir. 1992).

50 345U.S. 1, 10 (1953).

51 Pub. L. No. 108-136, §§ 318-19, 117 Stat. 1392, 1433-35 (2003).

52 Id. § 318.

53 1d. §319.

54 See, e.g., Bridget Dorfman, Comment, Permission to Pollute: The United States Military,
Environmental Damage, and Citizens’ Constitutional Claims, 6 U. PA. J. CONST. L. 604, 622
(2004).
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stewardship and national security presents a formidable challenge for
courts and policymakers alike. As the effects of climate change
intensify, the legal doctrine of sovereign immunity must evolve to strike
a more delicate balance between these competing interests. Future
litigation and legislative action will grapple with the extent to which
laws can exempt military activities from environmental regulations
without compromising the nation’s long-term ecological security.

B. Leveraging Immunity to Accelerate Clean Energy Adoption

Sovereign immunity—traditionally a shield against liability—must
be repurposed as a sword to cut through regulatory red tape hindering
clean energy innovation. By leveraging this doctrine to protect from
potential legal challenges, the federal government can establish “green
zones.” Such zones would be designated areas where advanced clean
energy technologies undergo accelerated testing and deployment free
from the usual regulatory constraints. This novel application of
sovereign immunity could catalyze the DoD’s transition to sustainable
energy systems and address both national security concerns and climate
imperatives.

The legal foundation for establishing green zones on federal lands
draws upon a complex interplay of constitutional powers and judicial
precedents. While Congress’s authority over federal lands is indeed
expansive, as affirmed in Kleppe v. New Mexico, its application to
military-specific  environmental exemptions remains relatively
untested.” The executive branch’s control over military installations is
bolstered by judicial deference in cases like Winter and offers a
potential avenue for creating these zones.’® However, this approach may
face scrutiny under the non-delegation doctrine and separation of
powers principles.’” A more nuanced legal strategy might involve
crafting narrowly tailored statutory exemptions that balance
environmental protections with national security imperatives.

The DoD may draw inspiration from models like the Base
Realignment and Closure process.>® Green zones could function as
living laboratories that allow for rapid prototyping and scaling of

55 426 U.S. 529, 53941 (1976).

56 555 U.8S.7,9(2008).

57 See, e.g., Nat’l Fed’n of Fed. Emps. v. United States, 905 F.2d 400 (D.C. Cir. 1990); United
States v. Ambert, 561 F.3d 1202 (11th Cir. 2009); Gun Owners of Am., Inc. v. Garland, 19 F.4th
890 (6th Cir. 2021).

58 Energy, Installations, and Environment: Basing & Posture, OFF. UNDER SEC’Y DEF. FOR
ACQUISITION & SUSTAINMENT, https://www.acq.osd.mil/eie/imr/bp/index.html (last visited Aug.
4,2025).
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emerging technologies such as next-generation nuclear reactors,
advanced energy storage systems, and carbon capture technologies. The
U.S. Department of Energy, in collaboration with the DoD, could
oversee green zones and ensure that national security interests align
with clean energy objectives. This approach echoes the Manhattan
Project’s model of concentrated, mission-driven innovation for vital
research at a breathtaking speed.”

Importantly, this application of sovereign immunity need not
completely disregard environmental and safety concerns. Rather, it
could operate under a streamlined regulatory framework tailored to
balance innovation with essential protections. The Nuclear Regulatory
Commission’s Part 53 rulemaking process for advanced reactors offers
a template for such an approach.® It demonstrates how regulations can
be adapted to accommodate novel technologies while maintaining
rigorous safety standards.

The doctrine of sovereign immunity would serve as a bulwark against
potential legal challenges, allowing green zones to operate with the
agility needed to address the climate crisis. The legal mechanism for
establishing green zones could take several forms. For instance,
Congress could enact legislation explicitly authorizing their creation and
delineating the scope of regulatory exemptions. Alternatively, the
executive branch could invoke existing statutory authorities, such as
those granted under the Defense Production Act, to designate certain
federal lands for accelerated clean energy development.®!

The proposed green zone approach raises significant concerns
regarding environmental justice and democratic participation in
environmental decision-making. Past administrations enshrined these
principles in Executive Order 12898 and the National Environmental
Policy Act.®® They reflect core values of fairness and inclusivity in
environmental governance. While the urgency of climate change may
justify extraordinary measures, the DoD must carefully balance any
“climate necessity” doctrine against these foundational principles. A
more viable approach might involve creating a tiered system of
regulatory flexibility in which the government grants exemptions based
on demonstrable climate benefits, which are subject to periodic review

59 The Manhattan Project, ATOMIC HERITAGE FOUND. (May 12, 2017),
https://ahf.nuclearmuseum.org/ahf/history/manhattan-project/ [https://perma.cc/ASFL-KPLB]
(last visited Sep. 1, 2024).

60 Risk-Informed, Technology-Inclusive Regulatory Framework for Advanced Reactors, 89
Fed. Reg. 86918 (Oct. 31, 2024).

61 50 U.S.C. § 4517.

62 See Memorandum of Understanding on Environmental Justice and Executive Order 12898,
July 15,2011, sec. 1. See generally 42 U.S.C. § 4321-32.
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and public input. This would allow for accelerated innovation while
maintaining essential safeguards and preserving the integrity of
environmental law.

Moreover, these green zones could serve as proving grounds not just
for technologies but for regulatory approaches as well. Successful
innovations in governance and oversight within these zones could
inform broader regulatory reform. This could in turn lead to more
efficient and effective environmental regulations across the board. The
“regulatory sandbox” concept has gained traction in the financial and
emerging technology sectors and could be equally transformative in the
energy domain.®

The potential of sovereign immunity to accelerate clean energy
adoption is not without precedent. For example, the U.S. created the
Tennessee Valley Authority during the New Deal era® and enjoyed
broad immunity from state and local regulations. These regulations
allowed it to rapidly electrify a vast region of the United States. Today’s
climate crisis demands a similarly bold approach that leverages the
unique legal status of federal entities to drive technological innovation
at unprecedented speeds.

Yet as the U.S. considers the promise of this approach, it must also
grapple with its potential challenges and implications beyond our
borders. The establishment of regulatory-exempt green zones raises
complex questions of international law and diplomatic relations. How
might other nations respond to perceived environmental risks that
transcend borders? What precedent might this set for global
environmental governance? These critical considerations warrant
careful examination as the U.S. navigates the intersection of sovereign
immunity, clean energy innovation, and international legal norms.

C. Potential Challenges and International Law Implications

The use of sovereign immunity to accelerate clean energy innovation
is promising but inevitably raises thorny issues of international law and
diplomacy. These challenges stem from the inherent tension between
national sovereignty and global environmental governance. The
transboundary nature of climate change and potential technological risks

63 EMERGING TECHNOLOGIES DISRUPTING THE FINANCIAL SECTOR: BACKGROUND PAPER,
PRICEWATERHOUSE COOPERS 15 (2019), https://www.pwc.in/assets/pdfs/consulting/financial-
services/fintech/publications/emerging-technologies-disrupting-the-financial-sector.pdf
[https://perma.cc/BY7X-Y75H]; see also Joshua T. J. Burd, Regulatory Sandboxes for Safety
Assurance of Autonomous Vehicles, 7U. PA.J. L. & PUB. AFFS. 194, 196 (2021).

64 Qur History, TENNESSEE VALLEY AUTHORITY, https://www.tva.com/about-tva/our-history
(last visited Aug. 31, 2024).
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exacerbate friction in this context. Foremost among these concerns is
the potential violation of international environmental treaties. The U.S.
is a party to agreements that mandate environmental impact assessments
and impose limits on pollution.® Critics may construe the creation of
regulatory-exempt green zones as contravening these obligations. For
instance, the so-called “Espoo Convention” requires parties to notify
and consult each other on major projects likely to have significant
adverse environmental impacts across state lines.*® Critics would view a
unilateral decision to establish green zones as running afoul of these
consultation requirements.

Moreover, the principle of “no harm,” a cornerstone of international
environmental law articulated in the Trail Smelter arbitration case and
reaffirmed in subsequent cases, obliges states to prevent activities
within their jurisdiction from causing transborder environmental harm
to other states.®” Regulatory exemptions that potentially increase the risk
of transboundary harm could be challenged under this doctrine.
Furthermore, the International Court of Justice’s decision in the Pulp
Mills case underscores the continuing vitality of this principle in modern
international law.®

Policymakers must also consider diplomatic repercussions.
Neighboring states, particularly Canada and Mexico, may view the
establishment of green zones near their borders with alarm. Such
concerns could strain diplomatic relations and lead to retaliatory
measures. The history of bilateral environmental disputes, such as the
controversy over acid rain between the U.S. and Canada in the 1980s,
illustrates the potential for environmental issues to become significant
diplomatic flashpoints.® Furthermore, critics may perceive the creation
of green zones as environmental dumping or as conferring unfair
competitive advantages to U.S. companies, leading to trade disputes.
The World Trade Organization’s (WTO) jurisprudence on
environmental measures is deferential to legitimate environmental

65 See generally United Nations Framework Convention on Climate Change, supra note 2;
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1905 (1941).

68 Pulp Mills on the River Uruguay (Arg. v. Uru.), Judgment, 2010 I.C.J. REP. 113 (Apr. 20).
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objectives.”” However, the WTO has been skeptical of measures that are
disguised restrictions on international trade.”

These international legal and diplomatic challenges underscore the
need for a carefully crafted legal framework that balances domestic
innovation imperatives with international obligations. As the DoD
grapples with these complex international considerations, the U.S. needs
a new legal paradigm—one that explicitly recognizes the nexus between
climate change and national security. The development of a
comprehensive “climate security law” would provide the necessary
legal architecture to facilitate domestic innovation. It would also address
international obligations in an era of unprecedented global
environmental challenges. Finally, it would permit the U.S. military to
keep pace with the PLA, even as China’s lenient environmental laws
give broad latitude to its military objectives.

III. CRAFTING A NEW “CLIMATE SECURITY LAW”

A. Defining the Legal Contours of Climate Security

The concept of “climate security law” represents a sea change in
legal thinking that merges the traditionally disparate fields of
environmental regulation and national security. This nascent legal
framework seeks to codify the complex link between climate stability
and geopolitical power. It does so while recognizing that environmental
degradation poses as great a threat to national interests as conventional
military challenges. At its core, climate security law aims to empower
the DoD to leverage its unique legal status and vast resources in service
of both national defense and global environmental protection.

The legal contours of climate security law begin with redefining
national security to explicitly include climate resilience and energy
independence. This expanded definition would provide the
constitutional basis for asserting federal supremacy in matters of climate
policy, particularly as they relate to military operations and defense
infrastructure. Drawing on precedents established in cases like
Massachusetts v. EPA, which recognized EPA’s authority to regulate
greenhouse gases under the CAA, climate security law would affirm the

70 WTO Rules and Environmental Policies: Introduction, WORLD TRADE ORG.,
https://www.wto.org/english/tratop_e/envir_e/envt_rules_intro_e.htm  [https://perma.cc/QVD2-
VGJ4] (last visited Aug. 31, 2024).

71 Joel P. Trachtman, WTO Trade and Environment Jurisprudence: Avoiding Environmental
Catastrophe, 58 HARV. INT’L L.J. 273, 275 (2017).
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DoD’s mandate to prioritize climate considerations in its strategic
planning and procurement processes.”

A key feature of this new legal framework would be the
establishment of a “Climate Security Exception” to existing
environmental regulations. This exception would build upon the
national security exemptions already present in legislation like the CAA
and CWA but specifically accelerate the development and deployment
of clean energy technologies. Unlike traditional exemptions that often
serve to bypass environmental concerns altogether, the Climate Security
Exception would focus on demonstrable advancements in sustainability
and emissions reductions. This nuanced approach would allow the DoD
to create the aforementioned “green zones” for rapid prototyping and
testing of innovative technologies while maintaining a commitment to
long-term environmental stewardship.

Climate security law would also introduce a novel concept of
“environmental force projection” into the legal lexicon. This principle
would recognize the strategic value of clean energy technologies and
sustainable practices in enhancing the military’s operational capabilities.
By codifying this concept, the law would provide legal justification for
investments in innovative environmental technologies as a means of
maintaining technological superiority over geopolitical rivals. This
approach aligns with the broader goal of reoptimizing Great Power
Competition through energy innovation.”

As the legal framework for climate security law takes shape
domestically, it inevitably raises questions about its implications for
international law and global governance. The next section explores
potential international agreements that could complement and extend
the principles of climate security law beyond U.S. borders. It examines
how drafters might structure these agreements to promote the global
adoption of climate-friendly military practices while addressing
concerns about sovereignty and fairness in the international arena.
Additionally, it considers novel enforcement mechanisms that leverage
the unique position of military institutions to ensure compliance with
climate objectives and remain competitive with Chinese initiatives.

B. Proposed International Agreements and Enforcement Mechanisms

The evolution of climate security law on a domestic level necessitates
a corresponding shift in the international legal landscape. A proposed

72 549 U.S. 497, 532 (2007).
73 Reoptimizing for Great Power Competition, AIR FORCE, https://www.af.mil/reoptimization-
for-great-power-competition (last visited Sep. 14, 2024).
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“Global Military Climate Accord” (GMCA) would serve as the
cornerstone of this new international framework, binding signatories to
a set of ambitious yet achievable climate objectives specifically tailored
to military operations. Article I of the GMCA would establish binding
emissions reduction targets for military activities. These would reflect
each state’s overall military footprint and technological capabilities.
Unlike previous climate agreements exempting military emissions, this
provision would explicitly include them and recognize the significant
contribution of armed forces to global greenhouse gas output. The
article would set a baseline year for emissions calculations and mandate
progressive reductions over defined intervals to achieve net-zero
military emissions by 2050.

Article II would focus on clean energy technology sharing among
allied nations. Sharing would create a framework for collaborative
research and development in areas critical to both climate mitigation
and military effectiveness. This provision would establish a “Clean
Military Tech Consortium” (CMTC), a multilateral body tasked with
facilitating the exchange of sustainable technologies with dual-use
potential. The CMTC would operate under carefully crafted intellectual
property guidelines and balance the need for technological diffusion
with the imperative of maintaining strategic advantages in Great Power
Competition.

Climate-resilient infrastructure standards would form the core of
Article III, mandating that all new military installations and major
renovations adhere to stringent sustainability criteria. This article would
set forth specific benchmarks for energy efficiency, water conservation,
and resilience against climate-induced threats like rising sea levels and
extreme weather events. Importantly, it would also require signatories to
conduct comprehensive climate vulnerability assessments of their
existing military infrastructure and develop adaptation plans within a
specified period.

Enforcement mechanisms under the GMCA would depart from
traditional models of international environmental agreements. They
would leverage the unique characteristics of military institutions. Article
IV would establish a “Green Military Audit Force” (GMAF). This
independent body of international experts would conduct on-site
inspections of military facilities to verify compliance with the accord’s
provisions. To address sovereignty concerns, the GMAF would operate
under strict protocols like those governing nuclear inspections with
provisions for protecting classified information.

The proposed “Climate Security Exchange” system represents a
novel approach to incentivizing military emissions reductions, but its
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implementation raises complex issues of equity, verification, and
strategic implications. The system’s effectiveness would hinge on
robust monitoring and verification protocols that may conflict with
military secrecy. A more effective approach may involve a hybrid
system that combines absolute emissions caps with technology transfer
agreements and joint research initiatives among allied nations. This
would foster cooperation and innovation while maintaining operational
flexibility and protecting sensitive information.

As the international community grapples with the implementation of
such a far-reaching accord, domestic legal frameworks must evolve in
tandem to support this new paradigm. The next section explores
proposed changes to U.S. law, centered around a comprehensive
“Military Climate Security Act.” This legislation would not only align
domestic military policy with the principles outlined in the GMCA but
also position the U.S. as a global leader in climate security innovation.
By examining how such an act could reshape military procurement,
research priorities, and operational doctrine, the next section uncovers
the full potential of legal innovation in addressing the climate crisis
through the lens of national security.

C. Domestic Legal Changes to Support the New Paradigm

The proposed Military Climate Security Act (MCSA) would serve as
the cornerstone of domestic legislation to align U.S. military operations
with the emerging climate security paradigm. This act would codify the
DoD’s role as a vanguard in the nation’s transition to clean energy while
simultaneously enhancing its capacity to project power in an
increasingly climate-constrained world. At its core, the MCSA would
mandate that the DoD achieve net-zero emissions across all operations
by 2045. This timeline would balance urgency with practical
considerations of military readiness. To facilitate this transition, the act
would establish a dedicated Climate Security Innovation Fund that
would allocate a percentage of the annual defense budget to research,
development, and deployment of clean energy technologies with dual-
use potential.

The MCSA would also introduce a “Green Procurement Clause” into
all major defense contracts, requiring bidders to demonstrate how their
proposals contribute to the DoD’s emissions reduction goals. This
provision would leverage the Pentagon’s immense purchasing power to
catalyze a broader shift toward sustainability in the defense industry.
Furthermore, it would incentivize contractors to innovate in clean
energy solutions, thus expanding the technological base available for
both military and civilian applications.



64 Virginia Environmental Law Journal [Vol. 44:1

To address potential conflicts with existing environmental
regulations, the MCSA would establish a streamlined permitting process
for clean energy projects on military lands. This process would maintain
core environmental safeguards while expediting the deployment of
technologies crucial to both emissions reductions and energy security.
The act would also grant the Secretary of Defense limited authority to
waive certain regulatory requirements when essential for rapid clean
energy innovation, subject to congressional oversight. The MCSA
would authorize the DoD to engage in “climate security diplomacy,”
allowing for the sharing of clean energy technologies and best practices
with allied nations.

While the MCSA represents a bold step towards redefining the nexus
of national security and environmental stewardship, it is not without
potential drawbacks and critics. The next section addresses the
challenges and counterarguments likely to emerge in response to this
proposed legislation. By examining concerns ranging from impacts on
military readiness to questions of regulatory overreach, the next section
explores the complexities of balancing traditional security paradigms
with the imperative of climate action in the context of Great Power
Competition.

IV. CHALLENGES AND COUNTERARGUMENTS

The proposed legal innovations in climate security law face
challenges on practical and ideological fronts. Critics may argue that the
MCSA represents an unconstitutional expansion of federal power that
encroaches on states’ rights to regulate energy production and
environmental standards. They may contend that the act’s sweeping
mandate for military emissions reduction impermissibly conscripts state
governments into federal service. As support, they would put forth
similarities with the anti-commandeering principle articulated in New
York v. United States.”™ Yet, this argument is flimsy because the
legislature would ground the act in the federal government’s plenary
power over national defense. Moreover, the act finds support in the
increasingly accepted notion that climate change poses a genuine threat
to national security.”
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Entrenched interests in the fossil fuel industry present another
obstacle. The proposed Green Procurement Clause threatens to upend
long-standing relationships between defense contractors and traditional
energy suppliers. These entities will undoubtedly mount legal
challenges, arguing that the clause violates principles of free market
competition and imposes an undue burden on their ability to fulfill
military contracts efficiently. Courts may grapple with balancing the
government’s interest in promoting clean energy adoption against the
potential for increased costs and reduced operational flexibility. Still,
the act is likely to prevail based on the judiciary’s willingness to defer
to military judgment on matters of energy security and technological
innovation.

The international dimension of climate security law presents its own
set of challenges. Skeptics will question the enforceability of the
proposed Global Military Climate Accord by pointing to the historical
ineffectiveness of international environmental agreements. They may
argue that nations will prioritize short-term military advantages over
long-term climate goals. This critique is not baseless, but it fails to
appreciate the unique leverage points available in the military context.
Importantly, the proposed Green Military Audit Force would provide a
level of verification and accountability unprecedented in international
environmental law. For the foregoing reasons, the new “Climate
Security Law” is likely to prevail over challenges to government
authority, military judgment, and international cooperation.

CONCLUSION

The proposed legal innovations rewrite the rules of Great Power
Competition. By casting climate change as the ultimate security threat,
the DoD transforms from a carbon monolith to a green innovator
tackling global warming and geopolitical rivals alike. This is vital as
China positions itself to outmaneuver the U.S. with its permissive
environmental laws and regulations. The DoD must excel in clean
energy to increase its geopolitical capital. It is time for America to lead
not just with might, but with foresight.



