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INTRODUCTION 

 Like many fellow property and land use scholars, this author is 
interested in policies surrounding the ongoing housing crisis. But rather 
than debating the merits of densification or comparing current responses 
by different municipalities, the author instead focuses on the horizon. 
Single-family zoning and some of its accoutrements—large lot zoning, 
parking requirements, and so forth—can surely explain shortages of 
supply and related housing problems in some American cities,1 making 
zoning the proper target of most reforms to date. However, in this 
Essay, the author will focus on some of the lurking dangers posed by the 
law of covenants—illustrating why, in the author’s opinion, the battle 
for affordable housing is unlikely to end with only changes to zoning 
regulations.2 

In property law, the term “covenant” generally describes a restriction 
in deeds that regulates the burdened party’s use of the land, can be 
enforced by a beneficiary, and “runs with the land,” meaning it binds 
 

* Louis D. Brandeis Professor of Law, Harvard Law School. Special thanks to Owen 
Averbuch, Beth Findley, Caroline Hansen & Peter Johnston for their research assistance, which 
aided in this project. This paper was originally presented at the 2024 Land, Climate & Justice 
Symposium at the University of Virginia. 

1 See generally Katherine Levine Einstein, The Privileged Few: How Exclusionary Zoning 
Amplifies the Advantaged and Blocks New Housing—and What We Can Do About It, 57 URB. 
AFFS. REV. 252 (2019); David Schleicher, Exclusionary Zoning’s Confused Defenders, 2021 WIS. 
L. REV. 1315, 1323–33. But see generally Richard C. Schragger, The Perils of Land Use 
Deregulation, 170 U. PA. L. REV. 125 (2021) (arguing that zoning deregulation poses 
unappreciated risks and is not a solution in all places). 

2 The author is not alone in this focus. Recent work by Gerald Korngold and Ken Stahl, 
among others, has considered the role of restrictive covenants in the housing crisis and examined 
potential takings claims that would result from any efforts to abrogate or override them. See 
Gerald Korngold, Repealing Single-Family Zoning Is Not Enough: A Proposal for Removing 
Existing Parallel Private Covenants for Violating Public Policy, 89 MO. L. REV. 1, 24 n.117 
(2024); Ken Stahl, The Power of State Legislatures to Invalidate Private Deed Restrictions: Is It 
an Unconstitutional Taking?, 50 PEPP. L. REV. 579, 628–30 (2023). 
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future owners who were not parties to the original promise. Today, they 
are most commonly imposed and enforced by associations in common 
interest communities, such as homeowners associations (HOAs), 
condominium associations, and the like.  

As of 2024, nearly one in four Americans live in an HOA, 
particularly in the South and the West—the fastest growing parts of the 
United States.3 In 2022, one estimate calculated roughly 355,000 
associations in the United States governing approximately 74.1 million 
owners.4 Many perform essential tasks, like neighborhood or building 
upkeep. But it is fair to say that others have been caricatured as 
representing the apex of neighborhood pettiness. John Oliver, of HBO 
fame, even produced an entire segment on HOAs, highlighting one that 
required “tree-shaped trees.”5 And in one of the author’s favorite tweets 
on the site formerly known as Twitter, a young woman recollected the 
following: “[T]he villain in my bedtime stories was always the President 
of the Homeowner’s Association and I was sooooo confused when no 
one else had heard of him.”6 

While HOAs provide teachers like the author with plenty of comedic 
material, there are reasons to be wary of their power. HOAs chiefly 
regulate property through covenants, which is how they bind owners to 
promises like “requiring all visible window coverings to be of a certain 
designated color” or “hav[ing] only one garage sale in a year.”7 These 
covenants also routinely require lot owners to build only single-family 
homes.8 In a few decisions over the years, several courts have suggested 
that efforts by legislators to revise or preempt these sorts of binding 
covenants would run afoul of either state constitutions or the Federal 
Constitution.9 A handful of other scholars and practitioners have begun 
considering how those within HOAs might challenge regulations 
 

3 HOA Statistics, IPROPERTYMANAGEMENT, https://ipropertymanagement.com/research/hoa-
statistics (last visited May 1, 2024). 

4 Id. 
5 LASTWEEKTONIGHT, Homeowners Associations: Last Week Tonight with John Oliver 

(HBO) (YouTube, Apr. 10, 2023), https://www.youtube.com/watch?v=qrizmAo17Os 
[https://rb.gy/uybl1o]. 

6 Morgan Finkelstein (@momofink), X (Sept. 7, 2020, 6:50 P.M.), https://x.com/momo 
fink/status/1303103269322067971. 

7 Janet M. Bollinger, Homeowners’ Associations and the Use of Property Planning Tools: 
When Does the Right to Exclude Go Too Far?, 81 TEMP. L. REV. 269, 276 n.64 (2008). 

8 See, e.g., Clover Meadows Homeowners Ass’n v. Spear, 547 P.3d 1284 (Mont. 2024) (citing 
one such covenant that allowed for “no more than one single family dwelling on any one lot”); 
Double D Manor, Inc. v. Evergreen Meadows Homeowners’ Ass’n, 773 P.2d 1046, 1047 (Colo. 
1989) (citing a covenant that stated, “All sites shall be for residential use only, with only one 
single-family dwelling permitted on any site.”). 

9 See, e.g., Clem v. Christole, Inc., 582 N.E.2d 780, 783 (Ind. 1991); Montanans Against 
Irresponsible Densification, LLC v. State, 555 P.3d 759, 763 (Mont. 2024). 
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affecting the enforceability of covenants under the State or Federal 
Takings Clauses,10 which require just compensation for certain 
regulations that “go too far.”11 But there are early signs that the Contract 
Clause may also play a substantial role in the next round of litigation, 
should pro-housing legislation affect existing HOA covenants. That is 
the focus of this Essay. 

Part I offers a brief overview of the Contract Clause, one of the 
lesser-known provisions of the Federal Constitution today. Part II 
investigates previous interactions between the Contract Clause and 
covenants, finding conflicting lines of decisions in different states as to 
the power of a state to void or invalidate preexisting restrictions. Part III 
examines a small number of recent decisions—including one involving 
housing-related legislation specifically—that have once again brought 
covenants and the Clause into contact. The Essay concludes by 
evaluating what these recent cases foretell about the battles to come in 
tackling housing affordability. 

I. THE CONTRACT CLAUSE: A BRIEF HISTORY 
The Contract Clause has been the subject of multiple books,12 so the 

treatment here is a combination of brief and unoriginal observations, 
meant to serve only as a minimalist overview of its trajectory. The 
wording of the clause is simple; no state may pass a “[l]aw impairing 
the Obligation of Contracts.”13 Despite generating little fanfare at the 
Constitutional Convention,14 this clause in the Federal Constitution was 
the subject of some of the most famous and important cases of the 
Marshall Court: chestnuts like Fletcher v. Peck15 and Dartmouth 
College v. Woodward16 that restrained the states’ capacities to interfere 
with both ordinary contracts and corporate charters. Indeed, prior to the 
Civil War, “the contract clause was the second most frequently litigated 
provision of the Constitution (after the commerce clause) and was the 

 
10 See, e.g., Mark D. Savin & Kinnon W. Williams, The Taking of Restrictive Covenants and 

Just Compensation (CD002 ALI-CLE 953), in ALI CLE COURSE OF STUDY – EMINENT DOMAIN, 
LexisNexis (database updated February 2024). 

11 Maureen E. Brady, Property’s Ceiling: State Courts and the Expansion of Takings Clause 
Property, 102 VA. L. REV. 1167, 1174 (2016) (quoting Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393, 415 (1922)). 

12 See JAMES W. ELY, THE CONTRACT CLAUSE: A CONSTITUTIONAL HISTORY (2016); 
BENJAMIN FLETCHER WRIGHT, JR., THE CONTRACT CLAUSE OF THE CONSTITUTION (1938). 

13 U.S. CONST. art. I, § 10. 
14 Thomas W. Merrill, Public Contracts, Private Contracts, and the Transformation of the 

Constitutional Order, 37 CASE W. RSRV. L. REV. 597, 597 (1987). 
15 10 U.S. (6 Cranch) 87 (1810). 
16 17 U.S. (4 Wheat.) 518 (1819). 
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principal vehicle by which the Supreme Court asserted federal 
constitutional control over state governments.”17 

With the passage of the Fourteenth Amendment in 1868, 
constitutional challengers received a new vehicle for challenging state 
legislation.18 The consensus is that economic substantive due process 
took over some of the work of the Contract Clause during the so-called 
“Lochner era,”19 with the Supreme Court using the Fourteenth 
Amendment to emphasize individual “freedom of contract” and express 
skepticism about regulations interfering with that liberty.20 But the New 
Deal ushered in a nascent regulatory state in the 1930s, with the Court 
adopting a broader view of the Legislature’s police powers; the Court’s 
increasing deference to legislative judgments marked the demise of both 
economic substantive due process and the Contract Clause.21 

The most famous Contract Clause case from this time, Home 
Building & Loan Ass’n v. Blaisdell,22 is emblematic of this sort of 
deference. The Court was asked to review a Minnesota law that 
suspended and otherwise regulated mortgage foreclosures. A majority 
declined to find it a violation of the Contract Clause, even though the 
legislation obviously affected the terms of preexisting agreements.23 
Chief Justice Hughes wrote in broad terms about “a growing 
appreciation of public needs and of the necessity of finding ground for a 
rational compromise between individual rights and public welfare,”24 
suggesting that contract rights were taken subject to future valid 
exercises of the police power.25 

Although the Contract Clause appeared in a few other decisions 
around the 1930s,26 it generally fell into disuse before reappearing in 
two 1970s Supreme Court cases.27 Both struck down state legislation 
under the Contract Clause but emphasized that impairments of “public 

 
17 Merrill, supra note 14, at 597–98. 
18 James W. Ely, Still in Exile? The Current Status of the Contract Clause, 8 BRIGHAM-

KANNER PROP. RTS. CONF. J. 93, 96 (2019). 
19 Lochner v. New York, 198 U.S. 45, 64–65 (1905). 
20 Note, The Contract Clause: Reawakened in the Age of COVID-19, 136 HARV. L. REV. 

2130, 2138–39 (2023). 
21 Ely, supra note 18, at 99–100. 
22 290 U.S. 398 (1934). 
23 Id. at 442. 
24 Id. 
25 Id. at 436. Critics have highlighted the portions of his opinion that seem to suggest such 

impairments are tolerable only in emergency conditions. See, e.g., ELY, supra note 12, at 220–22; 
Ely, supra note 18, at 99. 

26 ELY, supra note 12, at 224–25. 
27 See Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978); U.S. Tr. Co. v. New 

Jersey, 431 U.S. 1 (1977). 
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contracts” would be given greater scrutiny than ordinary and 
unavoidable legislative interference with “private contracts,”28 leaving 
interferences with most run-of-the-mill agreements subject to minimal 
scrutiny. 

By the 1980s, the Contract Clause analysis had crystallized into a 
three-part test, often associated with Energy Reserves Group v. Kansas 
Power & Light Co.29 It asks (1) whether the regulation substantially 
impairs the contract provisions; (2) whether the law can be justified by a 
“significant and legitimate public purpose”; and (3) whether the means 
chosen by the legislature are reasonably related to that public purpose.30 
As others have noted, this test is remarkably similar in function, if not in 
form, to the very deferential federal test for economic substantive due 
process.31 This history explains how the Federal Contract Clause came 
to be known as “‘a dead letter’ and ‘a shadow of its former self.’”32 The 
Contract Clause did, however, continue to live a life of its own as a 
matter of state constitutional law.33 In keeping with many lawyers’ and 
law professors’ general ignorance of state constitutional matters, these 
cases appear to have received minimal attention.34 

Fortunately, though there is not much work on State Contract Clauses 
in particular, both judges and scholars are beginning to give state 
constitutional law in general greater attention,35 and there is now 
renewed interest in the Contract Clause at the federal level. Recent 
scholarship has detailed how cases involving challenges to regulations 
passed during the COVID-19 pandemic have breathed new life into this 
dormant part of the Federal Constitution.36 

Granted, the Contract Clause’s last appearance before the Supreme 
Court—in a case involving a statute that automatically revoked the 
 

28 Merrill, supra note 14, at 598–99. 
29 459 U.S. 400, 411–13 (1983). 
30 Ely, supra note 18, at 100 n.47. 
31 Cass R. Sunstein, Lochner’s Legacy, 87 COLUM. L. REV. 873, 891 (1987). 
32 The Contract Clause: Reawakened in the Age of COVID-19, supra note 20, at 2130. 
33 James Ely has paid careful attention to these developments. See Ely, supra note 18, at 104–

09. 
34 See Maureen E. Brady, Zombie State Constitutional Provisions, 2021 WIS. L. REV. 1063, 

1086 (2021). 
35 See JEFFREY F. SUTTON, 51 IMPERFECT SOLUTIONS: STATES AND THE MAKING OF 

AMERICAN CONSTITUTIONAL LAW 3 (2018); see also Maureen E. Brady, The Domino Effect in 
State Takings Law: A Response to 51 Imperfect Solutions, 2020 U. ILL. L. REV. 1455, 1477 
(2020) (“Over the last few years, the tide has begun to turn. Several property scholars are 
excavating state-court and state-constitutional opinions for empirical, historical, and qualitative 
data on state takings law, indirectly responding to Judge Sutton’s call to law schools, deans, and 
students to engage more seriously with state constitutional doctrine.”) (footnote omitted). 

36 See, e.g., The Contract Clause: Reawakened in the Age of COVID-19, supra note 20; John 
K. Setear, COVID, Contracts, and Colleges, 126 W. VA. L. REV. 1 (2023). 
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beneficiary designation of an ex-spouse in a life insurance policy after 
divorce— ended with the Justices declining to apply the Clause 8–1.37 
Although they acknowledged that the statute did affect the preexisting 
insurance contract, the Justices noted that the policyholder could have 
easily renamed his ex-wife the beneficiary after their divorce and held 
that “laws imposing such minimal paperwork burdens do not violate the 
Contracts Clause.”38 But Justice Gorsuch wrote a forceful dissent, 
encouraging the reconsideration of Energy Reserves and a more 
thoughtful elaboration of the meaning of the Clause. Taken together, 
this reinvigorated interest may be on a collision course with the 
simultaneous development and expansion of the covenant as a land use 
planning tool. 

II. PRIOR INTERACTIONS BETWEEN COVENANTS AND THE CLAUSE 
Covenants have a centuries-long history in both England and the 

United States.39 And while they are one way that property owners can 
restrict future uses of land, they are, of course, not the only device. 
Although the law of trusts supplants it to some degree, the system of 
estates and future interests, along with its accompanying conditions, 
could be used much in the way that covenants are used to control land 
development today. Sixty years ago, another Harvard property 
professor, W. Barton Leach, discovered and described a Boston deed 
from 1806 from a mother to her daughter; the mother apparently used 
the estate system to condition her gift of land on a height restriction that 
would have allowed her to, from her adjacent house, “retain an 
unobstructed view of her cows grazing on Boston Common.”40 Because 
property owners exerted control over land uses through these sorts of 
conditions on estates rather than covenants, there were indeed a handful 
of nineteenth-century cases that considered whether the Contract Clause 
was triggered by various public acts that affected the terms and 
conditions of old conveyances.41 
 

37 Sveen v. Melin, 584 U.S. 811 (2018). 
38 Id. at 822. Interestingly, Justice Kagan’s first example was recording statutes. 
39 Maureen E. Brady, Turning Neighbors into Nuisances, 134 HARV. L. REV. 1609, 1617–23 

(2021). 
40 W. Barton Leach, Perpetuities in Perspective: Ending the Rule’s Reign of Terror, 65 HARV. 

L. REV. 721, 740 (1952); see also Note, Retroactive Termination of Burdens on Land Use, 65 
COLUM. L. REV. 1272, 1273 (1965) (describing similar uses of the estate system). 

41 See, e.g., In re Jones, 57 Pa. 369, 371–72 (1868) (discussing a statute ratifying an otherwise 
problematic deed); Thompson v. Cobb, 65 S.W. 1090, 1091 (Tex. 1902) (discussing whether a 
statute could fix the time periods during which a property could be sold after the transmission of a 
deed). For a later example involving the interactions between the Contracts Clause and a 
restrictive covenant that causes a reverter, see Biltmore Village v. Royal, 71 So. 2d 727, 728 (Fla. 
1954). 
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On the other hand, covenants and the Clause appear to have had 
minimal interaction until the later part of the twentieth century. This 
might seem curious considering the Clause’s ubiquity in nineteenth-
century constitutional cases.42 There are a few different hypotheses for 
why there appear to have been few conflicts.43 First, although covenants 
were in use as a subdivision planning tool in the United States by the 
1820s and 1830s, they only achieved power and prominence in the years 
following the Civil War, especially around the turn of the twentieth 
century, as true suburbs developed around some of the nation’s oldest 
cities.44 The use of covenants accelerated even further with the rise of 
the automobile in the early 1900s and large-scale suburbanization after 
World War II.45 By that time, the legal shift away from the Contract 
Clause and toward substantive due process was already well underway.  

Second, in the early years of zoning from the 1910s onward, many of 
the first ordinances appear to have codified—rather than contradicted—
existing private agreements.46 In an era when planners were obsessed 
with protecting the residential district,47 there were fewer occasions for 
public law to impair residential deed restrictions. Lastly, in the rare 
context where deed restrictions did begin to chafe against broader public 
commitments—the saga of racially restrictive covenants48—any 
impairment of the contractual obligation ostensibly stemmed from 
federal constitutional law, rendering the Federal Constitution’s Contract 
 

42 Merrill, supra note 14, at 597–98. 
43 Here, the author assumes that the Contract Clause properly handles covenants, an issue she 

does not consider in any great depth. For an argument that the Clause does not properly handle 
covenants, see Stahl, supra note 2, at 628–30. 

44 See Brady, supra note 39, at 1625 (describing the use of covenants as a planning tool from 
“urban gardens in the 1820s to the first planned residential suburban subdivisions in the 1890s”). 

45 See Herbert Ladd Towle, The Automobile and Its Mission, 53 SCRIBNER’S MAG. 149 
(1913), reprinted in THE SUBURB READER 83 (Becky M. Nicolaides & Andrew Wiese eds., 
2006); THE SUBURB READER, supra note 45, at 4. 

46 See Brady, supra note 39, at 1680. 
47 See generally Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926); John Infranca, 

Single-Family Zoning and the Police Power: Early Debates in Boston and Seattle, 25 CITYSCAPE 
11 (2023). 

48 These covenants have “deservedly received much attention from property scholars and 
historians.” Brady, supra note 39, at 1621 (citing RICHARD R.W. BROOKS & CAROL M. ROSE, 
SAVING THE NEIGHBORHOOD: RACIALLY RESTRICTIVE COVENANTS, LAW, AND SOCIAL NORMS 
(2013); KEVIN MCGRUDER, RACE AND REAL ESTATE: CONFLICT AND COOPERATION IN 
HARLEM, 1890-1920, at 62–96 (2015); and RICHARD ROTHSTEIN, THE COLOR OF LAW: A 
FORGOTTEN HISTORY OF HOW OUR GOVERNMENT SEGREGATED AMERICA 77–91 (2017)). 
Racial restrictions typically prevented the sale, lease, or use of property by residents of particular 
ethnic groups or races. Many scholars, including the author, have incorrectly traced their larger-
scale use in subdivisions to Boston in the 1840s, although only a single deed in Brookline seems 
to have prohibited “buildings to be occupied ‘by any negro or native of Ireland.’” RONALD DALE 
KARR, BETWEEN CITY AND COUNTRY: BROOKLINE, MASSACHUSETTS, AND THE ORIGINS OF 
SUBURBIA 86, 217 n.26 (2018). Many thanks to Ronald Dale Karr for helping correct the record. 
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Clause inapplicable since it only prohibits state impairments.49 This 
presumably explains why the Clause was not mentioned in the handful 
of famous opinions between 1890 and 1940 that found racial restrictions 
void as a matter of public policy in light of the Fourteenth Amendment 
or the Civil Rights Act of 1866.50  

However, one fairly unknown Supreme Court case from 1923 did 
touch on covenants and the Contract Clause. In Columbia Railway, Gas, 
& Electric Co. v. South Carolina,51 the State had conveyed certain canal 
property to a corporation, then sought to reclaim it “on the ground that 
the defendant had forfeited the [property] by reason of its failure to 
fulfill certain conditions subsequent upon which its continued title 
depended.”52 The state legislature had passed an act in 1917 
memorializing the forfeiture and authorizing the State to re-enter and 
reclaim the property. The Supreme Court first noted the common-law 
principle that, if there is doubt as to whether something is a covenant 
versus a condition on an estate that will cause forfeiture, it should be 
construed as a covenant, since remedies besides forfeiture are available 
for breaches of covenants.53 The Court then held that the Act violated 
the Contract Clause,54 seemingly because it “sought to convert a 
covenant into a condition subsequent” by changing the penalty for 
noncompliance with a condition.55 Granted, this case involved a 
condition on a gift rather than a subdivision and involved some amount 

 
49 U.S. CONST. art. I, § 10. The cases that did not discuss federal law as the “public policy” 

reason for declining to enforce racial covenants tended to rely on the old principle against 
restraints on alienation, which may have seemed hoary enough not to trigger Contract Clause 
concerns. See BROOKS & ROSE, supra note 48, at 51–70; Title Guarantee & Tr. Co. v. Garrott, 
183 P. 470, 473 (Cal. Ct. App. 1919) (holding that a restriction providing that the buyer would 
not “lease or sell any portion of said premises to any person of African, Chinese, or Japanese 
descent” was invalid as against public policy favoring “facilitating the exchange of property, in 
simplifying its ownership, and in freeing it from embarrassments which are injurious, not only to 
the possessor, but to the public at large”). 

50 See Gandolfo v. Hartman, 49 F. 181 (C.C.S.D. Cal. 1892) (finding that a deed restriction 
prohibiting rental to a person of Chinese descent was invalid as against public policy); Hurd v. 
Hodge, 162 F.2d 233, 235 (D.C. Cir. 1947) (Edgerton, J., dissenting), rev’d, 334 U.S. 24 (1948) 
(“The court holds that perpetual deed covenants forbidding sale of homes to [persons of African 
descent] are valid and enforceable by injunctions cancelling sales, evicting [persons of African 
descent] from homes that they have bought, and preventing sales to other [persons of African 
descent] . . . . The covenants are void as unreasonable restraints on alienation. They are void 
because contrary to public policy [sic].”). But see Sipes v. McGhee, 25 N.W.2d 638, 642 (Mich. 
1947), rev’d, Shelley v. Kraemer, 334 U.S. 1 (1948) (finding racial restrictions not to be against 
public policy as defined by “the community common sense and common conscience”). 

51 261 U.S. 236 (1923). 
52 Id. at 240. 
53 Id. at 248–49. 
54 Id. at 251. 
55 ELY, supra note 12, at 212. 
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of self-dealing—the use of the State’s power to affect its own 
contractual obligations.56 

Not long after this case, in the 1930s, the Contract Clause started 
making some more appearances in cases involving deed restrictions. 
One involved a problem similar to Columbia Railway. The city of 
Madison owned land subject to the restriction that it be used as an “open 
space” or “park” with “improvement[] and buildings [on the land] to be 
used for the enjoyment and privileges of white people exclusively.”57 It 
nevertheless sought to convey the land in order to facilitate the 
construction of a post office. A resident sued Madison on the grounds 
that the deed containing the restriction “constituted a contract whereby 
the ‘white citizens of the public’ as beneficiaries ‘took a vested interest 
in the perpetual use of said property,’” and the city’s decision to ignore 
the restriction and build a new post office impaired that contract.58 
However, rather than confront the Contract Clause problem, the state 
court resolved the case on standing grounds.59 

Another 1930s decision about covenants—this one from the Texas 
Civil Appeals Court—likewise brushed up against the Clause, but 
indirectly. The case involved a common problem, both historically and 
today60: whether the owner of several lots could build an apartment 
building in a generally residential district.61 The covenants in this 
subdivision were somewhat unusual. Although they generally restricted 
lots to single-family uses, they allowed for the restrictions to be 
amended by the vote of a certain number of owners along any given 
block. The developer in question had secured enough votes to allow the 
construction of his apartment despite owners on other blocks appearing 
to have objected.62 One of the claims of the parties opposed to the 
apartment building was that a recent zoning ordinance banned 
apartments in the district. But, without citing the State or Federal 
Contract Clause at all, the court cursorily stated that “[t]he right to 
amend the restrictive covenants is a vested contract right in appellees 
and cannot be impaired by the subsequent enactment of zoning 
ordinances.”63 Similarly, in the 1932 case of Phillips v. Lawler, the 
plaintiff-appellant asked the Michigan Supreme Court to use zoning-law 
 

56 This evokes the much later “public contract” cases. See cases cited supra note 27. 
57 Perkins v. Mayor of Madison, 165 S.E. 811, 812 (Ga. 1932). 
58 Id. at 813. 
59 Id. at 814. 
60 See Brady, supra note 39, at 1609–10, 1637–44 (describing both modern and historical 

opposition to apartments). 
61 Loving v. Clem, 30 S.W.2d 590 (Tex. Civ. App. 1930). 
62 Id. at 592. 
63 Id. 
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definitions in construing a restrictive covenant.64 The court declined, 
then added: 

The action of the legislative authority of the city . . . cannot be 
considered as impairing in any way the building restrictions 
involved in the deeds in question. To so consider it would be to 
permit the legislative authority of the city to impair the 
obligation of the contract entered into between the parties to the 
conveyance.65 

A more extensive discussion along these lines occurred in Allen v. 
Axford, which (as usual) involved a proposed nonconforming use in a 
residential district.66 Due to a change in Birmingham’s zoning 
ordinance, two lots previously deemed residential were rezoned to 
authorize business uses. However, they were also subject to a forty-
year-old deed restriction declaring “that nothing but detached residences 
may be built on the property herein conveyed.”67 Owners within the 
subdivision brought a variety of challenges subsumed within a 
declaratory judgment action about the enforceability of the restriction, 
arguing against the owner of two lots, who hoped to develop them for 
commercial purposes.68 Both the chancellor who initially ruled on the 
matter and the Alabama Supreme Court declared the covenants 
enforceable, worrying that a contrary finding would raise the specter of 
the Contract Clause.69 

On rehearing, the hopeful commercial owner asserted that the court’s 
opinion threatened all zoning because it suggested a zoning authority 
would have to research every tract before interfering with deed-
restricted property for fear of violating the Contract Clause.70 The 
Alabama Supreme Court agreed that it would be too burdensome for a 
zoning authority to have to review all deeds prior to enacting a generally 
applicable law.71 But the justices reaffirmed “the view that a zoning 
ordinance could not constitutionally invalidate a covenant running with 

 
64 244 N.W. 165, 166 (Mich. 1932). 
65 Id. The Michigan Supreme Court later approvingly cited Phillips in Uday v. City of 

Dearborn, 96 N.W.2d 775, 777 (Mich. 1959), although the issue was not squarely presented in 
that case because the allegedly offensive legislation expressly disclaimed interference with any 
covenants. 

66 231 So. 2d 122, 133 (Ala. 1969). 
67 Id. at 124. 
68 The case also involved the classic “general plan” problem, where only a portion—about 

half—of the deeds actually contained restrictions, raising questions about who can enforce the 
covenant and against whom. Id. Additionally, the common grantor purported to execute a 
document abrogating all restrictions, further complicating matters. Id. 

69 Id. at 129, 133. 
70 Id. 
71 Id. at 133. 
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the land, since such covenant constitutes a contract between the parties 
which could not be impaired by an ordinance or a statute.”72 They 
argued that, while the Contract Clause would, in the event of a conflict, 
affect the enforceability of a zoning ordinance as against any individual 
lot, it would not affect the constitutionality of the zoning ordinance as a 
whole.73 

Despite this line of cases suggesting the suspension of restrictions 
might indeed raise Contract Clause problems, the tide began to turn 
against its application in that context. Beginning around the same period 
and continuing through the midcentury, a handful of states passed laws 
restricting the enforceability of covenants after a certain amount of time 
had passed.74 Across the succeeding decades, courts declined to find 
violations of the Contract Clause when considering statutes requiring re-
recording or other actions to preserve ancient use restrictions.75 

The case House v. James76 provides an illustrative example. In 1935, 
the Georgia Legislature passed a law that “covenants restricting lands to 
certain uses shall not run for more than 20 years in municipalities which 
have adopted zoning laws.”77 This law was extended to cover counties 
as well as cities in 1962.78 The plaintiffs lived in an area of Macon, 
Georgia that was subject to a 1925 covenant limiting properties to 
residential uses. In 1973, the defendant sought to build a law office in 
that area and pointed to the Georgia statute, arguing that the 1925 
covenant no longer applied. The Georgia Supreme Court agreed with 
the defendant that the covenant had expired under the terms of the 
statute, over the objection of two justices who thought the Contract 
Clauses of the Georgia Constitution and the Federal Constitution should 
prohibit retroactive application of the 1935 law to pre-existing 
covenants.79 In response, the majority pointed to another portion of the 
Georgia Constitution—apparently ignoring the federal one—and 
observed that, given the broad delegation of zoning power to 

 
72 Id. at 134. 
73 Id. 
74 See RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.3 statutory note (A. L. I. 2000). 
75 Manning v. New England Mut. Life Ins. Co., 506 N.E.2d 870, 872 (Mass. 1987) (finding 

that a statute requiring re-recording of interests, including restrictions, did not violate the Contract 
Clause); Amana Soc’y v. Colony Inn, Inc., 315 N.W.2d 101, 104 (Iowa 1982) (declining to find 
that Iowa’s “stale use” statute, which required filing a “verified claim” to preserve old use 
restrictions, violated the Contract Clause). 

76 207 S.E.2d 201, 202 (Ga. 1974). 
77 1935 Ga. Laws 112 (codified as amended at GA. CODE ANN. § 44-5-60 (2024)). 
78 1962 Ga. Laws 540. 
79 House, 207 S.E.2d at 203 (Undercofler, J., dissenting). 
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municipalities, the Contract Clause was of no concern, even though the 
1935 law had extinguished the plaintiffs’ interests.80 

The Georgia case accurately characterizes the battle lines that have 
been drawn between covenants and the Contract Clause: where does the 
police power end and an unconstitutional impairment begin? As 
scholars of takings law know all too well, this has proven an intractable 
question in that context, with a proliferation of tests to discern one from 
the other.81 The question is likewise complicated by other questions that 
are less likely to come up in the takings context when discussing other 
types of property rights: namely, the valid ways that a covenant may be 
terminated under the common law and how those ought to play into the 
analysis. It is hornbook law that covenants may be terminated as 
“against public policy” or due to “changed conditions.”82 By 1965, a 
Columbia student’s note questioned how these termination doctrines 
functioned in conjunction with the constitutional prohibition on 
impairment.83 If “public policy” could suspend enforcement of a 
covenant, could it do so retroactively? Or only prospectively, due to 
constitutional concerns? 

Despite a handful of near misses,84 it was only in the 1970s that a 
new flashpoint emerged, causing the Contract Clause to run directly into 
these sorts of questions. For numerous reasons—among them, advances 
in medical research and impact litigation—states began to 
deinstitutionalize individuals with mental or developmental disabilities 
around that time.85 Several states undertook efforts to provide housing 
and other services to these individuals in less restrictive environments, 
including integrating them into residential neighborhoods. 
Unsurprisingly, owners in residential districts turned to covenants as a 

 
80 Id. at 202–03 (majority opinion). 
81 See Brady, supra note 35, at 1464; Maureen E. Brady, The Damagings Clauses, 104 VA. L. 

REV. 341, 348 (2018). 
82 THOMAS W. MERRILL ET AL., PROPERTY: PRINCIPLES AND POLICIES 1052–60 (4th ed. 

2022). 
83 Note, Retroactive Termination of Burdens on Land Use, 65 COLUM. L. REV. 1272, 1288 

(1965). 
84 See, e.g., Rofe v. Robinson, 329 N.W.2d 704, 707 n.6 (Mich. 1982) (declining to consider 

whether zoning laws could override deed restrictions without running afoul of the Contract 
Clause because the issue was not properly raised). A later near-miss involved the interaction 
between the Fair Housing Act and covenants purporting to restrict the age of residents beyond 
what federal law would allow. As one court observed, this claim was dead on arrival since “the 
Contract Clause of Article I, § 10 only applies to the states and not to Congress.” Seniors C.L. 
Ass’n v. Kemp, 761 F. Supp. 1528, 1557 (M.D. Fla. 1991), aff’d, 965 F.2d 1030 (11th Cir. 1992). 

85 Robert Kratovil, Group Homes: Building Restrictions and the Police Power, 7 ST. LOUIS U. 
PUB. L. REV. 465, 465 (1988). 
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tool to oppose the construction or operation of these sorts of facilities.86 
This spawned additional lines of cases interpreting land use restrictions, 
including important litigation about the meaning of “residential,” 
“family,” or “single-family” within both zoning ordinances and 
restrictive covenants.87 

In marshaling their arguments that restriction to these sorts of uses 
should prevent the construction of group homes for the disabled in 
certain locations, some residential owners also pursued constitutional 
claims against their states.88 Among them were claims about the 
Contract Clause. Litigants argued that if state courts declined to enforce 
“residential” or “single-family” covenants to prevent the operation of 
residential facilities for those with intellectual disabilities on the 
grounds that such restrictions violated public policy or contravened a 
statute, then the courts would be unconstitutionally impairing existing 
obligations.89 

Of particular note, while some courts were asked to determine 
whether covenants could be enforced against group homes where the 
state had a general policy of promoting residential integration,90 a 
handful of states passed specific legislation making clear that covenants 
purporting to ban group homes would be void.91 Though the use of 
legislation to expressly void covenants appears to have been a relatively 
novel practice, there are still a few other examples from the time, such 
as a Virginia law dating back to 1972 that voided various discriminatory 
covenants.92 The law duplicated the protections of the Federal Fair 
Housing Act, invalidating covenants that purported to restrict sale or 
ownership according to race, color, religion, or national origin.93 But 

 
86 See Thomas F. Guernsey, The Mentally Retarded and Private Restrictive Covenants, 25 

WM. & MARY L. REV. 421, 421–22, 459 (1984). 
87 See, e.g., Turner v. United Cerebral Palsy Ass’n, 772 P.2d 628, 629 (Colo. App. 1988); 

Gregory v. Dep’t of Mental Health, Retardation & Hosps., 495 A.2d 997, 997–98 (R.I. 1985); 
Omega Corp. of Chesterfield v. Malloy, 319 S.E.2d 728, 732 (Va. 1984); Dirk Hubbard, 
Comment, Group Homes and Restrictive Covenants, 57 UMKC L. REV. 135, 138 (1988); see 
generally Kate Redburn, Zoned Out: How Zoning Law Undermines Family Law’s Functional 
Turn, 128 YALE L.J. 2412 (2019). 

88 Some not discussed in depth here include takings claims, equal protection claims, and due 
process claims sounding in both retroactivity and arbitrariness. See Guernsey, supra note 86, at 
442–61. 

89 See, e.g., Crane Neck Ass’n v. N.Y.C./Long Island Cnty. Servs. Grp., 460 N.E.2d 1336, 
1343 (N.Y. 1984). 

90 See, e.g., id. at 1339–42. 
91 Clayton P. Gillette, Courts, Covenants, and Communities, 61 U. CHI. L. REV. 1375, 1434 

n.179 (1994); Guernsey, supra note 86, at 455 n.200 (listing legislation in California, Indiana, 
North Carolina, and Wisconsin). 

92 VA. CODE ANN. § 36-96.6 (2021). 
93 Compare id. with Fair Housing Act of 1968, 42 U.S.C. §§ 3604(a)–(b), 3605(a). 



106 Virginia Environmental Law Journal [Vol. 43:93 

Virginia then expanded the law to cover “families with children and 
persons with disabilities” in 1984, preceding the federal government by 
four years.94 

In the group home context, states split on the constitutionality of 
legislation that retroactively interfered with covenants. In most states—
including both those with and without express voiding statutes—courts 
found the Contract Clause not to be an impediment because of the 
weighty public policy or police power concerns at issue. An early 
example is the case of Crane Neck Ass’n v. New York City/Long Island 
County Services Group.95 New York’s statute preempted local zoning 
laws banning small group homes in residential areas,96 so local property 
owners instead pointed to restrictive covenants in their neighborhood 
that restricted all lots to “single family dwellings.”97 

Despite the lack of an express voiding statute, the New York Court of 
Appeals found that interpreting the covenant to ban group homes would 
“contravene a long-standing public policy favoring the establishment of 
such residences for the mentally disabled.”98 To the property owners’ 
claim that this holding would violate the Federal Contract Clause, the 
New York court demurred: “[T]he State may impair such contracts by 
subsequent legislation or regulation so long as it is reasonably necessary 
to further an important public purpose and the measures taken that 
impair the contract are reasonable and appropriate to effectuate that 
purpose.”99 It declined to hold that an “emergency” was required to 
impair a contract, instead finding that the State’s avowed and reasonable 
policy for “protecting the welfare of mentally and developmentally 
disabled individuals” overrode the owners’ contract interests.100 

Other states reached similar conclusions. Courts in Michigan—
another state without an express voiding statute—issued a series of 
influential and conflicting cases, eventually settling into the same place 
as New York.101 In a parallel line of cases involving homes for both the 

 
94 Helen Hardiman, Monumental Changes to the Virginia Fair Housing Law: Five New 

Protected Classes, VA. LAW., Oct. 2021, at 14, https://virginialawyer.vsb.org/october-2021/page-
3?m=53176&i=722659. 

95 460 N.E.2d 1336, 1343 (N.Y. 1984). 
96 Id. at 1341. 
97 Id. at 1337. 
98 Id. at 1339. But see Shaver v. Hunter, 626 S.W.2d 574, 578 (Tex. App. 1981) (declining to 

find the enforcement of a similar covenant as against public policy). 
99 Crane Neck Ass’n, 460 N.E.2d at 1343. 
100 Id. 
101 Compare McMillan v. Iserman, 327 N.W.2d 559, 563 (Mich. Ct. App. 1982) (“We 

conclude that the amended deed restriction here, specifically prohibiting state-licensed residential 
facilities for the mentally handicapped, is manifestly against the public interest and thus 
unenforceable on public policy grounds.”) with Jayno Heights Landowners Ass’n v. Preston, 271 
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elderly and the disabled, California followed a similar trajectory. In 
1972, the state appellate court interpreted a covenant restricting land to 
“residential purposes” to exclude group homes.102 In 1978, the state 
legislature passed a law overriding covenants “executed on or after 
January 1, 1979” that defined the term “single-family” to exclude 
“residential facilit[ies] which serve[] six or fewer persons . . . 
notwithstanding any disclaimers to the contrary.”103 In 1982, a panel of 
judges read this statute as a broad expression of public policy, declaring 
that circumstances had changed in favor of deinstitutionalization such 
that, even as applied to covenants predating 1979, “covenant[s] may no 
longer be read to prohibit the operation of a residential care facility 
serving six or fewer persons.”104 In 1987, a different panel criticized the 
1982 decision, holding that the statute should apply only 
prospectively.105 Finally, after 1994, thanks to both changes in federal 
law and a 1993 legislative amendment expressly making the statute 
retroactive, California courts conclusively established that covenants 
banning group homes were unenforceable.106 

Other courts had reached similar conclusions construing comparable 
laws by then. In 1987, the Arizona Court of Appeals found a covenant 
prohibiting any “hospital, sanitarium, or other place for the care or 
treatment of the sick or disabled” void as against public policy over 
objections that its statute affecting the interpretation of contrary 
restrictions unlawfully applied retroactively.107 Similarly, in 1988, the 
Court of Appeals of Wisconsin retroactively applied a statute that 
declared covenants that “expressly prohibit use of property for 
community living arrangements . . . void as against public policy” to 
override a detailed single-family restriction.108 

Only a handful of decisions from this time expressly grappled with 
the Contract Clause problem, with Wisconsin being the first to do so 

 
N.W.2d 268, 270 (Mich. Ct. App. 1978) (enforcing a single-family covenant against an adult 
foster care facility, despite state policy favoring such uses, because “[a] careful reading of the 
statute reveals that the Legislature did not intend to impinge upon the enforcement of private deed 
restrictions. Private deed restrictions are contractual rights and should not be impaired by state 
legislative action absent the lawful exercise of the police power.”). 

102 Seaton v. Clifford, 100 Cal. Rptr. 779, 782 (Ct. App. 1972). 
103 CAL. HEALTH & SAFETY CODE § 1566.5 (West 2024). 
104 Welsch v. Goswick, 181 Cal. Rptr. 703, 710 (Ct. App. 1982). 
105 Barrett v. Lipscomb, 240 Cal. Rptr. 336, 341 (Ct. App.1987). 
106 Hall v. Butte Home Health, Inc., 70 Cal. Rptr. 2d 246, 247, 252–53 (1997); Broadmoor 

San Clemente Homeowners Ass’n v. Nelson, 30 Cal. Rptr. 2d 316, 318 (Ct. App. 1994). 
107 Westwood Homeowners Ass’n v. Tenhoff, 745 P.2d 976, 977 (Ariz. Ct. App. 1987). 
108 Overlook Farms Home Ass’n v. Alt. Living Servs., 422 N.W.2d 131, 133 (Wis. Ct. App. 

1988) (quoting WIS. STAT. § 46.03 (1987)). 
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extensively in 1988.109 Recall that Contract Clause challenges are 
typically analyzed according to a three-part framework: (1) whether the 
regulation substantially impairs the contract provisions; (2) whether the 
law can be justified by a “significant and legitimate public purpose”; 
and (3) whether the means chosen by the legislature are reasonably 
related to that public purpose.110 The Wisconsin Court of Appeals found 
that there was a “substantial impairment” of the covenant by the 
preemptive legislation due to proven decreases in property value 
attributable to a local group home for the elderly.111 Nevertheless, the 
challengers lost on the other two prongs. The State’s purpose—
protecting the welfare of its citizens—was significant and legitimate, 
and the statute was “narrowly drafted“ to accomplish that purpose.112 
The court determined that “[w]ithout legislation such as this, the elderly, 
handicapped and mentally retarded would be forced either to live alone 
where they cannot sufficiently care for themselves, or be unnecessarily 
institutionalized.”113 

About a decade later, the California Court of Appeal also proceeded 
through the Contract Clause analysis. Unlike the Wisconsin court, the 
California court found no “substantial” impairment of the contract 
interest because the property owners suffered nothing “more than a 
minimal alteration of what is assuredly a long-standing, beneficial 
property right,” in light of the continued applicability of the residential 
covenant in other circumstances and the lack of evidence regarding 
declining property values or a negative effect on the residents’ quality 
of life.114 Even assuming a substantial impairment, the court found that 
the regulation advanced “a significant and legitimate public purpose” 

 
109 Arizona’s discussion was cursory: “There is no unconstitutional retroactive impairment of 

contract rights where the legislation operates pursuant to a strong state interest, does not 
drastically alter the preenactment right and does not unreasonably destroy reliance on the right.” 
Westwood Homeowners Ass’n, 745 P.2d, at 983 (citing Charles B. Hochman, The Supreme Court 
and the Constitutionality of Retroactive Legislation, 73 HARV. L. REV. 692 (1960)); see id. at 985 
(Contreras, J., dissenting) (hinting at the problem). None of the cases before this date seem to 
have raised the issue. The earliest source that discusses the “uncertain” application of the Contract 
Clause to this problem appears to be Thomas Guernsey’s 1984 article. See Guernsey, supra note 
86, at 459–60. Later in time, after the passage of protective federal laws, a Texas court grappling 
with the enforceability of a restriction also discussed the Contract Clause issue in ways similar to 
the cases that are described in the next several paragraphs, but as an alternative ground of 
decision. See Deep E. Tex. Reg’l Mental Health & Mental Retardation Servs. v. Kinnear, 877 
S.W.2d 550, 566 (Tex. App. 1994). 

110 See supra note 30 and accompanying text. 
111 Overlook Farms, 422 N.W.2d at 135. 
112 Id. at 136. 
113 Id. 
114 Hall v. Butte Home Health, Inc., 70 Cal. Rptr. 2d 246, 252–53 (Ct. App. 1997). 
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and was narrowly drawn, impairing any right “only to the extent 
necessary to provide suitable housing for the disabled.”115 

Not every state fell in line. The Indiana Legislature was one of the 
states that passed a law specifically voiding particular covenants, 
declaring in 1988 that a lot restriction “prohibit[ing] the use of [a] 
property as a residential facility for developmentally disabled or 
mentally ill persons . . . [would be] void as against the public policy of 
the state.”116 In Clem v. Christole, Inc., the Indiana Supreme Court took 
up whether this law unconstitutionally interfered with owners’ deed 
restrictions that prohibited homes for the developmentally disabled.117 
The court held that it did, at least as a matter of state constitutional 
law.118 It did cite federal precedents and the tripartite framework, but the 
Indiana court arrived at some very different conclusions compared to 
other states. The court found that “the statute represented a considerable 
impairment of contractual obligations” and, relying on past cases, 
determined that a weighty purpose was not enough to save the law: 
“Virtually every legislative enactment could arguably be related to 
order, safety, health or welfare as a justification for legislative 
interference with pre-existing contractual rights and duties.”119 As to the 
third prong, the court held that, “[n]otwithstanding the social utility in 
providing homes for the developmentally disabled in ordinary 
residential areas and the resulting indirect societal benefits,” the State’s 
permanent invalidation of deed restrictions to benefit only a small 
subset of its population was not “reasonably necessary for the protection 
of the health, safety, and welfare of the general public.”120 Two justices 
dissented from this analysis,121 but Clem remains the leading case in 
Indiana.122 

The tensions between these differing Contract Clause approaches 
were never definitively resolved, probably due to federal intervention in 
matters regarding housing for the elderly and the disabled. Congress 
amended the Fair Housing Act in 1988 to include protections for 
persons with all forms of disabilities.123 As contemporaries noted, the 

 
115 Id. at 254. 
116 IND. CODE § 16-13-21-14.1 (1988), repealed by Pub. L. No. 9-1991, § 98 (1992). 
117 582 N.E.2d 780 (Ind. 1991). 
118 Id. at 785. 
119 Id. at 783–84. 
120 Id. at 784. 
121 Id. at 785–88 (Krahulik, J., dissenting). 
122 See, e.g., Girl Scouts of S. Ill. v. Vincennes Ind. Girls, Inc., 988 N.E.2d 250, 255 (Ind. 

2013). 
123 42 U.S.C. § 3604(f) (1988). Oddly, fair housing issues do not seem to have been raised in 

the Indiana case. 
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clear intent was to prohibit private or public discrimination against any 
“congregate living arrangements for persons with handicaps.”124 With 
federal law now a bigger source of interference than any individual state 
statute, Contract Clause challenges involving these sorts of restrictions 
became rare after 1988.125 

The conflict between the Contract Clause and restrictions did arise 
another time in California, but relating to a different type of land use: 
home daycares. The California Legislature declared prospective 
covenants limiting family daycares void in 1981, then expanded its 
legislation in 1983 to void all preexisting and future restrictions on such 
uses.126 Although this regulation may have significantly impaired some 
owners’ rights under existing covenants, the California Court of Appeal 
upheld the regulation against a Contract Clause challenge since 
“ensuring adequate and local daycare for working parents is probably 
about as broad a public purpose as any that might be imagined in the 
regulatory universe.”127 The court further declared that the State had 
pursued this purpose through “appropriate means” by only authorizing 
family daycares and not “commercial kindergartens,” as evidenced by 
the fact that the voiding statute defined family daycares by reference to 
a maximum number of children that may be served.128 It declined an 
invitation to interpret the State Contract Clause more broadly than the 
federal one.129 There has been limited further development on the 
daycare issue, perhaps because there is less widespread state legislation 
on that topic specifically targeting private restrictions.130 

In the meantime, many states have passed additional legislation 
expressly voiding different types of restrictive covenants. In addition to 
the state laws invalidating covenants that enable some forms of housing 
discrimination,131 several states have passed laws prohibiting restrictions 
 

124 H.R. REP. NO. 100-711, at 23 (1988), reprinted in 1988 U.S.C.C.A.N. 2173, 2184; see 
Heidi Marie Flinn, Note, The Necessary Application of the Contract Clause to Cases Involving 
Restrictive Covenants and Group Family Day Care Homes, 27 FORDHAM URB. L.J. 1793, 1802–
03 (2000). 

125 Yet another near miss occurred in 2013 in Arizona, where covenants banned “for sale” or 
“for rent” signs, but a statute made such covenants unenforceable. The Arizona court did not 
reach the Contract Clause issue because the covenants had an exemption for signs that, by law, 
could not be prohibited. Hawk v. PC Vill. Ass’n, 309 P.3d 918, 923 (Ariz. Ct. App. 2013). 

126 Act of Oct. 1, 1981, ch. 1162, § 3, 1981 Cal. Stat. 4645, 4647; Act of Sept. 29, 1983, 
ch. 1233, § 3, 1983 Cal. Stat. 4805, 4806–07 (codified as amended at CAL. HEALTH & SAFETY 
CODE § 1597.40 (West 2024)). 

127 Barrett v. Dawson, 71 Cal. Rptr. 2d 899, 903 (Ct. App. 1998). 
128 Id. 
129 Id. at 903–04. 
130 See Flinn, supra note 124, at 1810–12 (discussing the handful of cases involving daycare 

restrictions, the remainder of which do not discuss the Contract Clause). 
131 See, e.g., VA. CODE ANN. § 36-96.6 (2021); Hardiman, supra note 94. 
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against solar panels and other forms of renewable energy.132 Arizona 
expressly declares “[a]ny covenant, restriction, or condition . . . which 
effectively prohibits the installation or use of a solar energy 
device . . . [to be] void and unenforceable.”133 Florida’s version bars the 
approval or renewal of subdivision plats containing any deed 
restrictions that would “have the effect of prohibiting solar collectors, 
clotheslines, or other energy devices based on renewable resources.”134 
In 1991, the Wisconsin Legislature passed an act to facilitate the 
construction of the Ice Age Trail, declaring “[a]ll restrictions on platted 
land that interfere with the development of the ice age trail . . . [to be] 
void.”135 In 2005, the United States government joined in with the 
Freedom to Display the American Flag Act, which prohibited condos, 
co-ops, and HOAs from “restrict[ing] or prevent[ing] a member of the 
association from displaying the flag of the United States on residential 
property.”136 A 2012 California law invalidated covenants purporting to 
unreasonably restrict “the installation or use of a video or television 
antenna, including a satellite dish.”137 And in 2019, Texas passed a law 
that stated as follows: 

A property owners’ association may not include or enforce a 
provision in a dedicatory instrument that prohibits, restricts, 
or has the effect of prohibiting or restricting any person who 
is otherwise authorized from lawfully possessing, 
transporting, or storing a firearm, any part of a firearm, or 
firearm ammunition, as well as the otherwise lawful 
discharge of a firearm.138 

In circumstances involving everything from sunshine to guns, then, 
legislative preemptions of deed restrictions have become commonplace 
without much constitutional challenge. But as preemptive legislation 
creeps into the housing context, it may find owners more determined to 
defend existing restrictions. 

 
132 See Sara C. Bronin, Solar Rights, 89 B.U. L. REV. 1217, 1232–35 (2009). 
133 ARIZ. REV. STAT. ANN. § 33-439 (2024). 
134 FLA. STAT. ANN. § 163.04 (2024). 
135 Wielebski v. Ice Age Park & Trail Found., 495 N.W.2d 525 (Wis. Ct. App. 1992) 

(unpublished table decision) (citing 1991 Wis. Sess. Laws 39, §§ 739m and 3126rb). This also 
survived a Contract Clause challenge on the ground that there was no evidence of substantial 
impairment. Id. 

136 Freedom to Display the American Flag Act of 2005, Pub. L. No. 109-243, 120 Stat. 572 
(2006) (emphasis omitted). 

137 CAL. CIV. CODE § 4725(a) (2024). 
138 TEX. PROP. CODE § 202.021 (2024). 
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III. A NEW ERA FOR THE CONTRACT CLAUSE? 
Since 2020, with the push for states to address the affordable housing 

crisis, state legislatures have again been confronted with the problem of 
contrary deed restrictions, such as those authorizing only single-family 
dwellings to be built or banning accessory dwelling units (ADUs) on 
certain lots. States have taken different approaches to dealing with these 
sorts of agreements. California—the state that is probably the poster 
child for the housing crisis—for example, has declared any covenant 
that “effectively prohibits or unreasonably restricts the construction or 
use of an accessory dwelling unit or junior accessory dwelling unit on a 
lot zoned for single-family residential use . . . [to be] void and 
unenforceable.”139 Montana, by contrast, has enacted a bill prohibiting 
municipalities from imposing various regulatory or contractual 
obstacles to building ADUs, but provided that the bill “may not be 
construed to prohibit restrictive covenants concerning accessory 
dwelling units entered into between private parties.”140 In other words, 
while adopting a policy generally promoting ADUs, Montana attempted 
to leave more restrictive private covenants alone. 

Unfortunately, that did not save the Montana bill from constitutional 
challenge, at least at the preliminary injunction stage. In December 
2023, a group of homeowners hoped to preserve their “peaceful and 
well-maintained single-family neighborhood[s],” and a Montana judge 
preliminarily enjoined the ADU legislation as well as other pro-housing 
legislation in Montanans Against Irresponsible Densification, LLC v. 
State.141 The primary focuses of the opinion were the Due Process and 
Equal Protection Clauses, though even parts of those holdings involved 
covenants. The court determined that the bill provided “protection” to 
Montana residents who owned property with private covenants 
restricting the construction of ADUs, but residents who owned property 
without such covenants did not receive the same protection against pro-
ADU regulations.142 Thus, the judge found that the bill drew an 
irrational classification between members of the Montana population, 
failing even the lowest level of scrutiny.143 In the judge’s view, it was 
“arbitrary” for the legislature to authorize ADUs on properties without 

 
139 CAL. CIV. CODE § 4751(a) (2024). 
140 MONT. CODE ANN. § 76-2-345(2)(i) (2024) (emphasis added). 
141 Montanans Against Irresponsible Densification, LLC v. State (Montanans I), No. DV-16-

2023-0001248-DK, slip op. at 6, 17 (Mont. Dist. Ct. Dec. 29, 2023) (order granting preliminary 
injunction), https://files.frontierinstitute.org/wp-content/uploads/2023/12/17-Decision-Order-re-
TRO-Prel-Inj.pdf [https://perma.cc/33A8-28UJ], rev’d, 555 P.3d 759 (Mont. 2024). 

142 Id. at 10–11. 
143 Id. 
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covenants while treating similar properties with private covenants 
differently, especially considering those properties were “across the 
street in some instances.”144 But the Montana Supreme Court did not 
reach the constitutional questions and ultimately reversed the 
preliminary injunction on the grounds that the lower court had 
misapplied the relevant standards.145 

On March 3, 2025, after the Montana Supreme Court’s reversal, the 
trial judge took up various cross-motions for summary judgment and 
ultimately ruled in favor of the State on the equal protection claim.146 
Nevertheless, the trial judge’s earlier decision granting the preliminary 
injunction contained some concerning language. Initially, the judge 
suggested that the Montana Legislature had no choice but to leave 
private restrictions intact when drafting the bill. In relevant part, he 
stated: 

Restrictive covenants are protected by both the Montana and 
United States Constitutions. Montana’s Constitution 
provides . . . that the State may not make any law “impairing the 
obligation of contracts.” Likewise, the US 
Constitution . . . provides that no state shall enact any law 
“impairing the obligation of contracts.” 147 

According to this perspective at least, the Montana Legislature was in 
a bind: the Contract Clause would prohibit the Legislature from 
purporting to invalidate contrary covenants retroactively, but the Equal 
Protection Clause would apply scrutiny to any legislative decision to 
treat property subject to covenants differently from property not so 
burdened. 

Even though the Montana courts ultimately rejected MAID’s equal 
protection claim, this is a worrying sign that some state courts may 
indeed use the Contract Clause to take a closer look at pro-housing 
legislation that voids or otherwise affects the enforceability of private 
deed restrictions.148 The Montana courts are not alone in suggesting that 
 

144 Id. 
145 Montanans Against Irresponsible Densification, LLC v. State (Montanans II), 555 P.3d 

759, 767 (Mont. 2024). 
146 Montanans Against Irresponsible Densification, LLC v. State (Montanans III), No. DV-16-

2023-0001248-DK (Mont. Dist. Ct. Mar. 3, 2025), https://statecourtreport.org/sites/default/files/ 
2025-03/gallatin_county_district_court-order_and_opinion.pdf [https://perma.cc/4KPQ-GBRS]. 

147 Montanans I, at 10. 
148 Ken Stahl has argued that the Contract Clause problem may be avoided because covenants 

should be viewed as property rights rather than contract rights. Stahl, supra note 2, at 628–30. As 
Gerald Korngold has recently pointed out, there is no consensus among the states on this issue. 
Korngold, supra note 2, at 24–25 n.117. Korngold also argues that the policy in favor of 
“increas[ing] housing supply and affordability” should help any voiding legislation survive 
Contract Clause scrutiny. Id. at 57. 
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laws affecting the operation of covenants may pose a Contract Clause 
problem. A case from Arizona about a condominium termination, 
though not directly involving affordable housing, also discussed the 
interaction between the Clause and a voiding statute. In 2018, the 
Arizona Legislature made changes to how the proceeds from a condo 
termination should be paid out, declaring association covenants to the 
contrary to be “against public policy.”149 But a July 2022 state court 
opinion said that this purported abrogation of covenants would present a 
Contract Clause problem, providing limited further clarification.150 The 
issue was not fully addressed on appeal, though the updated legislation 
was eventually deemed controlling.151 

These decisions stand in stark contrast to a recent decision from the 
Virginia Supreme Court, Taylor v. Northam.152 The facts of that case 
were idiosyncratic. Essentially, the Robert E. Lee statue at the heart of 
the city of Richmond was originally planned as part of a subdivision 
along Monument Avenue. As a result of this history, the ground itself—
a circle in the middle of the street—was bound by a deed restriction 
(that was eventually binding on the state) promising that the land would 
forever be “sacred to the monumental purpose.”153 In 2020, when the 
Governor of Virginia sought to remove the Lee monument, a handful of 
homeowners along Monument Avenue sued to enjoin the 
Commonwealth in order to keep it up on the basis of this covenant. 
They eventually lost, partially on the grounds that the covenant was 
against public policy.154 

This required a bit of maneuvering. There was a legislative “Budget 
Amendment” purporting to repeal the 1889 acceptance of the 
monument, so that alone may have been a sufficient declaration of 
policy. But the Virginia Supreme Court also asserted that the change in 
public policy reflected a general shift from Virginia’s earlier policies of 
“racial segregation” and subordination to its more recent policy aims: 
racial integration and inclusion. The court perceived the continued 
enforcement of the covenant as contrary to those goals.155 Intriguingly, 
 

149 ARIZ. REV. STAT. § 33-1228(M) (2024). 
150 Cao v. PFP Dorsey Invs., LLC, 516 P.3d 1, 7 (Ariz. Ct. App. 2022). 
151 The Arizona Supreme Court suggested that the change did not violate the Federal Contract 

Clause by citing Energy Reserves Group v. Kansas Power & Light Co., 459 U.S. 400 (1983), for 
the principle that a contract can anticipate and incorporate future state law, as the one involved in 
the case did. Cao v. PFP Dorsey Invs., LLC, 545 P.3d 459, 467–68 (Ariz. 2024). Further, the 
court said that “no claim was raised here that the statutory amendments impaired contractual 
obligations in violation of article 2, section 25 of the Arizona Constitution.” Id. at 468. 

152 862 S.E.2d 458 (Va. 2021). 
153 Id. at 460–61. 
154 See id. at 461–71. 
155 Id. 
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the Taylor plaintiffs had raised a Contract Clause argument, contending 
that the Budget Amendment itself violated the Clause by 
“nullify[ing] . . . the restrictive covenants that guaranteed the 
preservation of the Lee Monument.”156 The court dispatched this 
argument summarily. The original agreement purported to contract 
away the government’s speech rights, one of the “essential power[s]” of 
government;157 the court determined that “‘contracts to that end are void 
upon general principles,’ and they cannot be saved from invalidity by 
the constitutional prohibition against laws that impair the obligation of 
contracts.”158 

Again, the rub lies in developing principles for distinguishing 
problematic legislative interventions from legitimate uses of state police 
power.159 To some extent, part of the work may involve unraveling the 
common-law termination doctrines: what it means for a covenant to be 
“against public policy” or for “conditions” to “change“ such that a 
covenant can no longer be enforced, especially where it is the political 
atmosphere that has changed.160 Cases beginning to address these 
common-law questions to date include some of those previously 
described—cases invalidating racial restrictions, restraints on alienation 
or group homes, etc.—as well as a small handful considering clashes 
between restrictive covenants and constitutional speech rights.161 But 
some interesting ambiguities remain.162 What counts as public policy—
executive orders? Legislative statements? More general sentiments? In 
Taylor, Virginia’s highest court considered a hierarchy of evidence that 
ranged from legislative enactments to judicial decisions as expressive of 
public policy.163 Decisions in Ohio and Michigan, by contrast, have 

 
156 Opening Brief of Appellants at 29–30, Taylor v. Northam, 862 S.E.2d 458 (Va. 2021) (No. 

210113). 
157 Taylor, 862 S.E.2d at 471. 
158 Id. (quoting Mumpower v. Hous. Auth. of City of Bristol, 11 S.E.2d 732, 742 (Va. 1940)). 
159 See supra notes 81–83 and accompanying text. 
160 Although his article does not consider the Contract Clause in depth, this appears to be the 

approach favored by Gerald Korngold in order to avoid the Takings Clause. See Korngold, supra 
note 2. 

161 See, e.g., Providence Const. Co. v. Bauer, 494 S.E.2d 527, 530 (Ga. Ct. App. 1997) 
(finding that a restrictive covenant forbidding owners from certain speech activities was an 
unenforceable restriction on their free speech rights); Bd. of Managers of Old Colony Vill. 
Condo. v. Preu, 956 N.E.2d 258, 262 (Mass. App. Ct. 2011) (determining that a condo could not 
restrict signage); Mazdabrook Commons Homeowners’ Ass’n v. Khan, 46 A.3d 507, 510 (N.J. 
2012) (declining to enforce restrictive covenants that “banned all residential signs except ‘For 
Sale’ signs” using the state constitution’s free speech guarantee). 

162 For an interesting discussion of the relationship between “public policy” and religious 
covenants, see Nicole Stelle Garnett & Patrick E. Reidy, Religious Covenants, 74 FLA. L. REV. 
821, 855–56 (2022). 

163 Taylor, 862 S.E.2d at 469. 
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defined “public policy” in more capacious terms as “community 
common sense and common conscience.”164 

Covenants also implicate other questions that those debating the 
Contract Clause have wrestled with for decades. Notwithstanding some 
arguments that the Clause should apply both retroactively and 
prospectively, most agree that the Clause should apply, if at all, only 
when it interferes with vested contract rights.165 But to what extent do 
those who purchase property with covenants take their interests subject 
to reasonable and incremental adjustments, much the way that 
“background principles” may come to limit the constitutional property 
rights of those who take title after a regulatory change?166 An interesting 
early case linking these concepts is Patterson v. Stanolind Oil & Gas 
Co.167 The Oklahoma Supreme Court took up a Takings Clause and 
Contract Clause challenge to a regulation that affected residents’ 
mineral rights. It held that any property or contract rights the owner had 
were taken subject to changes in accordance with the State’s police 
power: 

[T]he plaintiff’s mineral deed did not grant him the benefit, use, 
or possession of any definite amount of minerals nor the right to 
reduce any certain amount of minerals to possession, but only 
gave him an ownership in the oil and gas that might be captured 
or reduced to possession, and since the right to capture from a 
common source of supply may be limited or restricted by the 
state, it may be said that such a grant can confer no right or title 
in property that is not already subject to being limited, 
restricted, or modified by the state’s said power.168 

The court observed that contracts might be similarly restricted, 
making the plaintiff’s challenge “not a proper subject for the invocation 
of the provisions of either the state or federal Constitution which 
prohibit the taking of property without just compensation or without due 
process of law and forbid the impairment of contract obligations.”169 

 
164 Pittsburgh, Cincinnati, Chi. & St. Louis Ry. Co. v. Kinney, 115 N.E. 505, 507 (Ohio 

1916); Skutt v. City of Grand Rapids, 266 N.W. 344, 346 (Mich. 1936). 
165 See, e.g., Douglas W. Kmiec & John O. McGinnis, The Contract Clause: A Return to the 

Original Understanding, 14 HASTINGS CONST. L.Q. 525, 557–59 (1987) (criticizing the 
prospective argument). 

166 Maureen E. Brady, The Illusory Promise of General Property Law, 132 YALE L.J.F. 1010, 
1046–47 (2023) (describing the “background principle” problem in takings law). 

167 77 P.2d 83, 89 (Okla. 1938). 
168 Id. 
169 Id. There are echoes of Blaisdell in this opinion. See Home Bldg. & Loan Ass’n v. 

Blaisdell, 290 U.S. 398, 436 (1934) (suggesting contracts are subject to “the pre-existing and 
higher authority of the laws of nature, of nations, or of the community to which the parties 
belong”). 
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There are other possible wrinkles. As explained earlier,170 some 
strands of Supreme Court jurisprudence distinguish between the 
impairment of “public contracts” and “private contracts,” applying 
higher scrutiny to the former.171 Perhaps this suggests that courts 
recognize a special risk of self-dealing when state actors attempt to 
invalidate a covenant that was binding on them, with the Contract 
Clause bearing the most weight when the government is the party 
directly benefited by the covenant’s suspension.172 A related question 
appears, then: when, if ever, can legislators void specific promises? 
Must they act with a sufficient level of generality? The Contract Clause 
analysis would seem to demand broad conformity with police power 
objectives, suggesting limits on rules targeting individual restrictions in 
particular deeds. But the legislation at issue in Taylor functionally 
voided only one covenant—the one involving the monument. Could a 
state or local government suspend housing-related restrictions with this 
sort of precise legislation, using that as its own sort of planning device? 
Resolutions to these puzzles must await another day. But if some of 
these recent decisions are any indication of what’s to come, litigants are 
likely to begin forcing courts to grapple with them. 

CONCLUSION 

This Essay has aimed to highlight the interactions between deed 
covenants and the Contract Clause and to flag the issue moving forward. 
Most, but not all, states have found that legislation can invalidate 
restrictive covenants without running afoul of the Clause. However, the 
combination of its mixed history, renewed attention to the Clause 
generally, and new state legislative responses to the housing crisis has 
set the perfect scene for future challenges. More generally, and in 
keeping with much of the author’s other work, the latent ambiguities 
that exist at the intersection of the Contract Clause and the common law 
of covenants illustrate why the relationship between private and public 
law deserves more scholarly attention. Early nuisance law and deed 
covenants shaped the form of zoning regulation.173 Common-law 
doctrines often intersect with, or offer lessons for, many different public 

 
170 See supra notes 27–28 and accompanying text. 
171 U.S. Tr. Co. v. New Jersey, 431 U.S. 1, 26 (1977). 
172 For examples of government covenants, see Noah M. Kazis, Note, Public Actors, Private 

Law: Local Governments’ Use of Covenants to Regulate Land Use, 124 YALE L.J. 1790, 1806 
(2015). 

173 See Brady, supra note 39. In an ongoing project, the author is examining how litigation 
over deed restrictions shaped the form and even the terms used in the first zoning ordinances. 
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law provisions and practices.174 As zoning regulation comes under 
sustained attack, the restrictions imposed by private law lie in wait 
behind it, demanding a greater understanding of how the common law 
of property and the Constitution interact. 

 
174 Brady, supra note 34, at 1080–81 (deriving lessons from treatment of arcane covenants for 

treatment of arcane provisions of state constitutional law). In another line of ongoing research, the 
author is researching the use of dictionaries in private law cases as an antecedent practice to their 
use in legislative and constitutional interpretation. 


