UNDERDEVELOPMENT DESPITE UPZONING
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It is commonly assumed that local land use regulations—and
especially single-family and other restrictive zoning classifications—
limit housing supply and thus increase housing costs. This view assumes
that, absent restrictive regulations, landowners will respond to rising
prices by building more homes. This study of Charlottesville, Virginia—
a small, high-demand city experiencing high housing costs—uncovers
significant underdevelopment of parcels under current zoning
classifications, however. Under the zoning code that governed local
land use through 2023, Charlottesville’s residential districts could have
accommodated significantly more housing units—production that went
unused and remains untapped. That finding suggests that the
conventional story about the effects of local land use regulations on
landowner behavior is not straightforward, that zoning classifications
may not be the primary constraint on housing supply, and that the
elimination of restrictive zoning, absent other interventions, may have
relatively small effects on housing supply and/or affordability in a given
Jjurisdiction.
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INTRODUCTION

A central debate over the causes of the housing affordability crisis in
the United States concerns the role of zoning. Conventional wisdom
holds that local restrictive land use laws—and especially single-family
zoning laws—raise housing costs by putting land in a “straitjacket,”
thus limiting otherwise market-rational construction.' Lifting these
zoning constraints would therefore increase the supply of housing and
thus reduce costs—or so the argument goes. Skeptics of this supply-side
account argue that restrictive land use laws are not the central driver of
housing costs in high-demand locations.? They argue that zoning reform
in those locations will do little to reduce costs—except perhaps at the
high end of the market—and that the emphasis on supply-side
deregulation is misplaced. Other factors, they contend, are more
consequential.’

This study examines the effects of zoning in a small, high-demand
city that has undertaken a series of upzonings—i.e., increases in
allowable density—over the last two decades. How important is zoning
to a landowner’s decision to develop? One way to answer that question
is to determine in the first instance whether a city is fully developed
under the existing land use rules. In a high- or moderate-demand city,
landowners should theoretically maximize the use of their lots under
existing zoning and building codes. But a puzzle emerges if landowners
do not take full advantage of existing zoning rules or pro-densification
policies. Significant underdevelopment under traditional zoning—and
even more so under aggressive densification policies—could suggest

I See Robert Ellickson, The Zoning Straitjacket: The Freezing of American Neighborhoods of
Single-Family Houses, 96 IND. L.J. 395, 397 (2021).

2 See, e.g., Andrés Rodriguez-Pose & Michael Storper, Housing, Urban Growth and
Inequalities: The Limits to Deregulation and Upzoning in Reducing Economic and Spatial
Inequality, 57 URB. STUD. 223, 23940 (2020); Laura S. Underkuffler, /n Search of Affordable
Housing: How Deregulatory Strategies Fail the Poor, 9 BRIGHAM-KANNER PROP. RTS. J. 227,
237 (2020) (arguing that “zoning abolition schemes” will rarely result in the creation of “truly
affordable” housing for low-income groups); Christopher Serkin, Creating Density: The Limits of
Zoning Reform, 11 BRIGHAM-KANNER PROP. RTs. J. 183 (2022).

3 Rodriguez-Pose & Storper, supra note 2; see also PATRICK M. CONDON, SICK CITY:
DISEASE, RACE, INEQUALITY & URBAN LAND 100 (2d ed. 2021); CAMERON MURRAY, THE
GREAT HOUSING HIJACK 209-16 (2024). For a summary of the literature, see Richard Schragger,
The Perils of Land Use Deregulation, 170 U. PA. L. REV. 125 (2021).
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that land use restrictions are not the only, or even the most important,
restraint on supply.*

Our study examines the extent to which the city of Charlottesville, a
popular and growing college town in central Virginia, is
underdeveloped—defined as the gap between existing land use and
potential land use under applicable zoning rules. Charlottesville has
undergone a series of zoning changes in the last several decades. The
city first adopted an ordinance that permitted accessory dwelling units
(ADUs) in single-family districts in 1991; ADUs are now allowed by
provisional use permit in most residential districts.” Over a decade ago,
the city also increased dwelling units per acre in certain corridors and
adopted zoning classifications meant to encourage construction of
student housing in university-designated areas.® Most recently, in 2024,
the city adopted a revised zoning plan that radically increases allowable
density and nearly eliminates single-family zones throughout the city.’

Charlottesville is not alone in these efforts. Densification and pro-
development policies are popular among planners and in cities and
states throughout the country, and globally too. But there is mixed
evidence on whether these policies induce changes in the behavior of
landowners. Deregulatory densification policies might not induce
development or may do so inconsistently, which means that both those
who advocate for such policies and those who fear them may be
overstating their effects.

In Part I, this study reviews the current literature on the effects of
reforming and liberalizing restrictive land use laws. The zoning-specific
literature is older and tends to find a relationship between restrictive

4 Cf. AMY ARMSTRONG ET AL., N.Y.U. FURMAN CTR., STATE OF NEW YORK CITY’S
HOUSING AND NEIGHBORHOODS 26 (2009) (assessing the “Unused Capacity Rate” of New York
City boroughs following certain upzoning reforms, calculated by the land area of residentially
zoned lots that are built out at less than 50% of their residential zoning capacity divided by the
total lots. While the rate varied between boroughs—the lowest rate being 7% in Greenwich and
the highest being 40% in the Bronx—the average rate of “Unused Capacity” for the city as a
whole was 30%).

5 CHARLOTTESVILLE, VA., COMPREHENSIVE ZONING AND SUBDIVISION TEXT AMENDMENTS,
ch. 34, art. I, § 34-14 (1991) (adding the R-1A residential zoning district), https:/www.cville
pedia.org/images/1991 Comprehensive Zoning_and Subdivision_Text Amendments.pdf;  see
also id. art. IV-A, div. 2, § 34-146 (“The following uses shall be permitted by right in the R-1A
District: . .. (2) Accessory Apartment. Any single family detached dwelling . .. may contain an
accessory dwelling unit . . . provided that it meets all of the [enumerated] conditions.”).

6 CHARLOTTESVILLE, VA., CODE OF ORDINANCES §§ 34-560, 34-580 (2003) (amending the
“density units per acre” regulations for Charlottesville’s “Downtown Corridor” and “Extended
Downtown Corridor™).

7 Welcome, CVILLE PLANS TOGETHER, https://cvilleplanstogether.com/ (last updated
(June 28, 2024).
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zoning rules and housing prices.® By contrast, large-scale upzoning and
densification strategies are of more recent vintage, so the effects of such
policies are not as well known.” Recent studies indicate a somewhat
mixed picture. While some studies indicate that changing land use and
density restrictions through “upzoning” policies produces gains in terms
of increased construction and/or reduced cost in high-demand locations,
those gains tend to be modest, and other studies show a decided lack of
effect.'

The study then turns to Charlottesville, a city of about 45,000," in a
region of about 160,000, and home to the University of Virginia, with
approximately 24,000 students.” In Part II, we describe the zoning
ordinance that governed development in the city through 2023. As this
study was undertaken, Charlottesville embarked on a multi-year zoning
revision, largely animated by concerns over affordable housing and the
city’s history of residential racial segregation. The near elimination of
single-family zones is a core part of the new ordinance, intended
presumably to increase housing supply and reduce cost'*—a strategy
other cities have also adopted. Upzoning is justified on the grounds that
current zoning rules handcuff landowners, thus preventing them from
undertaking beneficial development.

To determine if this claim is true, we examine whether residential
zones in the city were “maxed out” of their development potential under
the pre-existing zoning code. Part III assesses the degree of
underdevelopment in the city based on the 2003 zoning code, which was
amended in 2008 and remained operative for upwards of fifteen years

8 See, e.g., Edward L. Glaeser & Joseph Gyourko, The Impact of Zoning on Housing
Affordability 67 (Nat’l Bureau of Econ. Rsch., Working Paper No. 8835, 2002).

9 See Yonah Freemark, Zoning Change: Upzonings, Downzonings, and Their Impacts on
Residential Construction, Housing Costs, and Neighborhood Demographics, 38 J. PLAN.
LITERATURE 548, 550 (2023).

10° See id. But see Vicki Been et al., Supply Skepticism Revisited (N.Y.U., Working Paper No.
24-12, 2023) (assessing the literature and arguing that zoning reform generally leads to new
housing and lower costs over time).

I U.S. CENSUS BUREAU, QUICKFACTS CHARLOTTESVILLE CITY, VIRGINIA [hereinafter
CHARLOTTESVILLE CITY QUICKFACTS], https://www.census.gov/quickfacts/fact/table/charlottes
villecityvirginia/PST045223 [https://perma.cc/UN7U-3QGG].

12 Albemarle County, which surrounds Charlottesville but does not include the city, has a
population of roughly 115,000. U.S. CENSUS BUREAU, QUICKFACTS ALBEMARLE COUNTY,
VIRGINIA [hereinafter ALBEMARLE COUNTY QUICKFACTS], https://www.census.gov/quickfacts/
albemarlecountyvirginia [https://perma.cc/RSY5-59PS].

13 Statistics, UNIV. OF VA. OFF. OF UNDERGRADUATE ADMISSION, https://admission.virg
inia.edu/admission/statistics [https://rb.gy/vnzu5Sk].

14 LIVABLE CVILLE, DRAFT ZONING CODE FREQUENTLY ASKED QUESTIONS 2,
https://perma.cc/3WEX-N8TX (Sept. 12, 2023) (describing how R-1, single-family zoning has
been eliminated in the draft zoning code).
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until 2024. We do this by comparing existing land uses with what was
allowed under the ordinance. Despite the long timeline, we still find
significant underdevelopment, which we define to include vacant lots,
oversized/subdividable lots, underused parcels (i.e., those parcels with
fewer dwellings than the code allows), and failure to construct
accessory dwelling units. We note complications in our analysis as well.
Zoning codes are notoriously difficult to read, and forms of
discretionary review that could derail a development project are built
into many of the code’s provisions. Even accounting for those
challenges, however, Charlottesville’s residential districts still appear to
be underdeveloped.

This presents the puzzle previously described. Charlottesville did
experience some additional housing construction after the adoption of
the 2008 amendments."> But already-high housing costs have only
increased since then.'® In the central Virginia regional area, where
Charlottesville is located, “[a]verage rent increased 27 percent from
2012 to 2018—an average of 4.0 percent annually. ... [But between
2016 and 2018], rents across the urban areas increased 5.8 percent
annually, a rate much faster than the increase in household incomes.”"’
Indeed, housing costs have increased steadily despite the city’s initial
(and some would say successful) densification strategy.

There are a number of potential explanations, both for why the city
remains underdeveloped and for why housing costs continue to rise. As
to the former, one possibility is that deregulatory zoning does not induce
predictable landowner behavior. Land use controls may be less
important than other features of the land development process, which
could include households’ interest in, and capacity to develop, the
robustness of the local short-term rental market, the costs of
construction, interest rates, and land speculation. It is also possible that

15 Compare U.S. CENSUS BUREAU, Total Housing Units in Charlottesville in 2000 (2001),
https://perma.cc/Q93L-DKDT, with U.S. CENSUS BUREAU, Total Housing Units in
Charlottesville in 2010 (2011), https://perma.cc/MC5C-A7EK, and U.S. CENSUS BUREAU, Total
Housing Units in Charlottesville in 2020 (2021), https://perma.cc/ZMD5-DDSW (demonstrating
that the number of housing units in Charlottesville increased from 17,591 in the year 2000, to
19,189 in the year 2010, and then to 21,413 in the year 2020).

16 See U.S. CENSUS BUREAU, Median Value of Occupied Housing Units in Charlottesville in
2000 (2002), https://perma.cc/B52E-LRT2 (showing that the median value of owner-occupied
housing units was $119,000 in the year 2000); U.S. CENSUS BUREAU, Median Value of Occupied
Housing Units in Charlottesville in 2010 (2011), https://perma.cc/F93U-N9EK (showing that the
median value increased to $279,700 in the year 2010); U.S. CENSUS BUREAU, Median Value of
Occupied Housing Units in Charlottesville in 2020 (2022), https://perma.cc/58UQ-KCEB
(showing that the median value again increased to $329,100 in 2020).

17 THE CENT. VA. REG’L HOUS. P’SHIP, COMPREHENSIVE REGIONAL HOUSING STUDY AND
NEEDS ASSESSMENT 21 (Mar. 22, 2019), https://tjpdc.org/wp-content/uploads/2020/05/CVRHP-
Housing-Needs-Assessment-Packet-web.pdf.
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previous zoning reforms targeted the wrong neighborhoods or allowed
too little development potential. If initial reforms were too weak, then a
more comprehensive, citywide reform might better induce landowners
to reassess the upside of development. This claim, however, is puzzling
if filtering theories of housing are at work. High housing costs in
desirable neighborhoods should induce development in lower-cost
neighborhoods,'® even if the density allowances are relatively modest—
especially in Charlottesville, which is a tiny city of approximately ten
square miles. And, in fact, some Charlottesville neighborhoods have
experienced gentrification in the last decade, even as we continue to
uncover underdevelopment. "’

Rises in housing costs and rents are normally explained by supply not
keeping up with demand. But how the relaxation of zoning rules affects
demand is not straightforward. It may simply be that any supply
increase potentially ushered in by the city’s 2003 code and 2008 zoning
amendments is still not sufficient to rein in housing costs. But it is also
possible that the city’s densification efforts increased demand and raised
urban housing costs by making certain neighborhoods more desirable.
Advocates for zoning reform have long argued that denser, more
walkable urban spaces make a city more attractive and increase demand
for urban living.”* And, in fact, the urban resurgence of the last decades
seems to support that contention. In any case, causation can go in both
directions: upzonings intended to reduce housing costs by increasing
supply can be counteracted by the ‘“amenity effects” of increased
density, thus potentially offsetting the supply benefits of the zoning
change.?!

It is notable that in the second half of the twentieth century,
Charlottesville sought to counter its post-war decline by attempting
(mostly unsuccessfully) to attract development dollars and increase the
city’s desirability vis-a-vis the suburbs.?? These efforts included the
razing of a historic Black neighborhood, the creation of a downtown
pedestrian mall, and the investment in a downtown music venue meant

18 See John M. Quigley & Steven Raphael, Is Housing Unaffordable? Why Isn’t It More
Affordable?, 18 J. ECON. PERSPS. 191, 205 (2004).

19 Sarah Ahmad, Gentrification in Charlottesville, THE REVIEW (June 25, 2023),
https://virginiapolitics.org/online/gentrification-in-charlottesville.

20 Maria Rachal, Walkable Urban Areas Are Popular But Have an Affordability Problem:
Report, SMART CITIES DIVE (Jan. 25, 2023), https://www.smartcitiesdive.com/news/walkable-
urban-areas-report-2023-smart-growth-america/641156/.

21 See, e.g., Hongwei Dong, Zoning, Density, and Rising Housing Prices: A Case Study in
Portland, Oregon, 56 URB. STUD. 3486 (2019).

22 Brian Cameron & Andrew Kahrl, UVA and the History of Race: Property and Power, UVA
ToDAY (Mar. 15, 2021), https://news.virginia.edu/content/uva-and-history-race-property-and-
power.
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to attract suburbanites back into the urban core.” These strategies were
not novel at the time; declining old-line cities all over the country
engaged in similar efforts.

Indeed, Charlottesville’s planning history tends to reflect the main
themes of U.S. planning practice, starting with the adoption of racially
restrictive covenants and traditional Euclidean zoning in the early
1900s, followed later by post-war forays into urban renewal,
experiments with pedestrian malls, adoption of mixed-use corridors,
and, in the present, the embrace of upzoning and form-based code. To
some degree, Charlottesville’s most recent reformist zoning map
rejecting single-family zones was predictable, driven by the same
macroeconomic factors that led planners to advocate the planning
practices that preceded this moment.

This leads to some final observations, which are discussed in Part IV
and in the conclusion. First, we predict that deregulatory zoning and
densification will not appreciably reduce housing costs in the city over
the next decade, for the many reasons outlined below. Second, we also
predict that zoning will reassert itself. Regulation and deregulation are
often cyclical, and the wheel will inevitably turn. Property owners and
developers prefer stable regimes; U.S. housing consumers favor both
affordability and single-family lot living.”* Like many cities,
Charlottesville faced a lack of housing demand in the era of rapid
suburbanization; in this decade, by contrast, it faces too much. But
changing demographics, residential consumer preferences, and
workplace practices cannot be easily anticipated. As economic
circumstances change, the city’s planners will try something new to
address whatever the current crisis demands, putting great stock in plans
and land use codes when what is actually causing city rise and decline
may have little to do with either.

Planners create codes to establish floors in part because, under U.S.
law and practice, property owners generally have the right to use their
property so long as they are not violating a restraint. Market ideology
assumes rational economic actors will take full advantage of a
deregulatory environment. The fact of persistent underdevelopment
despite pro-densification policies calls this approach into question—as it
does the deregulatory thrust of contemporary land use reform. Ending
single-family zoning has become a popular response to the housing

B

24 See generally Jessica Trounstine, You Won't Be My Neighbor: Opposition to High Density
Development, 59 URB. AFFS. REV. 1 (2021), https://journals.sagepub.com/doi/10.1177/10780874
211065776%cid=int.sj-abstract.similar-articles.2.
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crisis, but increasing housing affordability will likely require a more
nuanced and multi-pronged strategy.?

I. ZONING REFORM, HOUSING SUPPLY, AND AFFORDABILITY

In the current land use reform discourse, the conventional wisdom
contends that land use deregulation will lead to the construction of more
housing, which will lower prices generally for housing consumers.*
Upzoning advocates claim that overly strict regulations prevent
developers from meeting the demands of housing consumers,”” and that,
if executed properly, deregulation will increase supply.” Following this
advice, a number of states and cities have adopted a variety of housing
laws directed toward increasing supply by eliminating land use
regulations.” For example, the State of Oregon and the City of
Minneapolis abolished the single-family-only zone,* and California has
adopted numerous statewide land use reforms intended to encourage
increased housing density and housing development.?!

The literature on the relationship between zoning, housing supply,
and housing prices generally finds a correlation between restrictive

25 See, e.g., Schragger, supra note 3.

26 Freemark, supra note 9, at 548.

27 ROBERT C. ELLICKSON, AMERICA’S FROZEN NEIGHBORHOODS: THE ABUSE OF ZONING
114 (2022); Mara Gay, NIMBYs Threaten a Plan to Build More Suburban Housing, N.Y. TIMES
(Mar. 22, 2023), https://www.nytimes.com/2023/03/22/opinion/new-york-housing-crisis-kathy-
hochul.html (supporting New York Governor Kathy Hochul’s failed housing law that would have
required cities, towns, and villages to build more housing).

28 Michael Hendrix, Boulder’s Challenge, CITY JOURNAL, Winter 2021, https://www.city-
journal.org/article/boulders-challenge (attributing Boulder’s lack of affordable housing to
restrictions on growth legislated in the ‘60s and onward, saying “[i]t’s hard to imagine Boulder
becoming seriously affordable absent a raising of the city’s height limits”); JOINT CTR. FOR
Hous. STUD. OF HARVARD UNIV., THE STATE OF THE NATION’S HOUSING 40 (2023) (contending
that “[t]he national housing shortage is . . . the product of local restrictive zoning policies and
other regulatory barriers that make it difficult to build a range of housing types at different price
points”).

29 See, e.g., Governor Newsom Signs Legislation to Increase Affordable Housing Supply and
Strengthen Accountability, Highlights Comprehensive Strategy to Tackle Housing Crisis, OFF. OF
GOV. GAVIN NEWSOM (Sept. 28, 2021), https://www.gov.ca.gov/2021/09/28/governor-newsom-
signs-legislation-to-increase-affordable-housing-supply-and-strengthen-accountability-highlights-
comprehensive-strategy-to-tackle-housing-crisis/.

30 ELLICKSON, supra note 27, at 113.

31 Julia Gill & Jenny Schuetz, In California, Statewide Housing Reforms Brush Against Local
Resistance (June 28, 2023), https://www.brookings.edu/articles/in-california-statewide-housing-
reforms-brush-against-local-resistance/ (“Since 2017, California lawmakers have passed over 100
pieces of legislation intended to combat the growing housing affordability and availability
crisis.”).
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zoning and high housing prices.* This older literature generally sought
to rank local land use stringency and determine its supply and cost
effects. More recent studies, however, have sought to evaluate cities’
implemented upzoning efforts to quantify their effects.

Those studies are somewhat mixed. Some have found that, under the
right conditions, upzoning can be associated with an increase in housing
stock.* Others have found that upzonings alone had insignificant
impacts,* or that high-growth areas were not associated with restrictive
zoning in the first place.”” And yet other studies seem to point in
different directions depending on which policy or group of policies were
adopted in addition to upzoning.*

32 See Raven Molloy, The Effect of Housing Supply Regulation on Housing Affordability: A
Review, 80 REG’L ScI. & URB. ECON. 1, 1-2 (2020) (“A large volume of empirical research
documents a positive correlation between regulation and average or median house values.”).

33 Leah Brooks & Jenny Schuetz, Does Housing Growth in Washington, D.C., Reflect Land
Use Policy Changes?, 25 CITYSCAPE 203, 212 (2023) (finding that in one area of the study—the
Navy Yard in Washington, D.C.—rezoning even small amounts of land for high-density
multifamily units can yield substantial amounts of new housing); Joseph Weil Huennekens,
Learning from Land Use Reforms: The Case of Ramapo, New York, 25 CITYSCAPE 225, 227
(2023) (finding that the upzoning of existing neighborhoods to allow for multi-family housing can
trigger widespread housing growth, especially if laws allow for condominiums); Ryan
Greenaway-McGrevy & Peter C.B. Phillips, The Impact of Upzoning on Housing Construction in
Auckland, 136 J. URB. ECON. 1, 1 (2023) (finding “strong evidence that upzoning stimulated
construction”).

34 Christina Stacy et al., Land-Use Reforms and Housing Costs: Does Allowing for Increased
Density Lead to Greater Affordability?, 60 URB. STUD. 2919, 2921 (2023) (researching 180
reforms that increased allowed density (upzoning) or reduced it (downzoning) across 1,136 cities
in eight metropolitan regions and finding that upzoning did not result in an increase in affordable
housing supply); Amrita Kulka et al., How to Increase Housing Affordability: Understanding
Local Deterrents to Building Multifamily Housing 38 (Fed. Rsrv. Bank of Bos., Working Paper
No. 22-10, 2022) (finding that enabling multifamily zoning or relaxing height regulations alone
has little impact on the supply of apartments); Jake Wegmann et al., Here Come the Tall Skinny
Houses: Assessing Single-Family to Townhouse Redevelopment in Houston, 2007-2020, 25
CITYSCAPE 171, 183 (2023) (finding that single-family-to-townhouse redevelopment spurred by
upzoning accounted for less than one-fifth of overall townhouse construction in Houston); Brooks
& Schuetz, supra note 33, at 217 (finding that growth is more likely to occur in neighborhoods
that are predominantly non-residential or mixed residential-commercial); see also Seth
Ackerman, The Problem with YIMBY Economics, JACOBIN (Sept. 1, 2023), https://jacobin.com/
2023/09/yimby-housing-supply-land-monopoly-rent-prices (describing the “blind spot” of
upzoning: that it raises prices of land accompanying land use deregulation).

35 Brooks & Schuetz, supra note 33, at 213 (finding that eight of ten high growth areas in
Washington, D.C. shared the trait that they had less than 10% of land zoned exclusively for
single-family homes).

36 Kulka et al., supra note 34, at 0 (finding that relaxing density restrictions (minimum lot size
and maximum dwelling units) is the most effective strategy for increasing the housing supply of
multi-family properties, but “adopting multifamily zoning or relaxing height regulations alone has
little effect on the number of units built”).
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Yonah Freemark’s survey of recent scholarship is the most
comprehensive published review to date.’” Freemark examines all
twenty-six of the peer-reviewed, empirical, English-language studies on
“housing-related land-use regulatory change” published between 1997
and 2023.°® The vast bulk of the studies involved upzonings or other
densification efforts, and Freemark reports that they come to a range of
conclusions.” In a number of cases, Freemark reports effects that are
contrary to the purpose of zoning reform—namely increased housing
costs® or reduced racial integration.* He observes that the studies
showing positive effects on supply or lowered housing cost generally
indicate relatively modest effects* and that some show no effect

37 See Freemark, supra note 9, at 548; see also Been et al., supra note 10, at 37.

38 Freemark, supra note 9, at 548—49 (emphasis omitted).

39 Id. at 555 (noting that scholars generally find that the level of construction that occurs in
upzoned areas does not match the scale of regulatory change, since “many affected parcels do not
experience investment”); see also Cameron Murray, Housing Supply and the Planning Pipeline,
FRESH ECON. THINKING (May 21, 2023), https://www.fresheconomicthinking.com/p/housing-
supply-and-the-planning-pipeline (noting the backlog of development in Australia to argue that
“[i]f we want more homes and lower prices, we need a non-market actor to build them and sell or
rent them at a cheaper price”); Douglas Porter & Robert Kavcic, Catch-'23: Canada’s
Affordability Conundrum, FOCcus (BMO Cap. Mkts.), May 26, 2023, at 9, 9 (“While most will
argue for a supply-side fix, . . . it’s wishful thinking to believe that an industry, already running at
full capacity, can simply double output in short order, flood the market with new units and bring
prices and rents down.”).

40 Freemark, supra note 9, at 551, 555-56; see also Jenny Gnagey et al., The Impact of
Legalizing Accessory Dwelling Unit Rentals on Property Values, 32 J. HOUS. RSCH. 1 (2022)
(describing an Ogden, Utah study wherein properties upzoned to allow ADU construction
maintained pricing trends that were largely aligned with parcels that had not been upzoned);
Daniel Kuhlmann, Upzoning and Single-Family Housing Prices, 87 J. AM. PLAN. ASS’N 382,
383-95 (2021) (finding that the Minneapolis plan was associated with a 3—5% increase in the
price of affected housing units); Cameron Murray & Mark Limb, We Zoned for Density and Got
Higher House Prices: Supply and Price Effects of Upzoning Over 20 Years, 41 URB. POL’Y &
RscH. 129, 129 (2023) (finding that in Brisbane, Australia higher rates of new housing supply
were “robustly” related to higher prices and that they did not result in any price reductions).

41 Freemark, supra note 9, at 557 (citing Jenna Davis, How Do Upzonings Impact
Neighborhood Demographic Change?, 103 LAND USE POL’Y 1 (2021)) (finding that rezoning in
New York neighborhoods increased the likelihood that the number of non-Hispanic whites in that
neighborhood would grow); see also id. at 557 (citing Hsi-Ling Liao, The Effect of Rezoning on
Local Housing Supply and Demand: Evidence from New York City (July 14, 2023) (unpublished
manuscript), https://papers.hsilingliao.com/Upzoning_Liao JMP.pdf) (finding that after upzoning
reforms in New York, incumbent residents in the upzoned areas were more likely to move if they
were Black, and that in-migrants were more likely to come from higher income neighborhoods);
Rodriguez-Pose & Storper, supra note 2, at 240 (finding that prices continue to rise for “those in
the bottom half of the national income distribution”).

42 Freemark, supra note 9, at 549 (“Overall this review shows that upzoned areas may or may
not experience increased housing construction over the short-term but likely experience small
increases over the long term, compared to areas without such changes . . ..”); see also Murray &
Limb, supra note 40 (finding that developers in Brisbane, Australia left most new zoned capacity
unused in the 20 years following the upzoning); Jacob Krimmel & Betty Wang, Upzoning with
Strings Attached: Evidence from Seattle’s Affordable Housing Mandate, 25 CITYSCAPE 257, 266
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whatsoever”—though the type of land use reform is crucial to its
efficacy.

Freemark hypothesizes that land use reforms might need to be large
to have an effect. He reports on studies that have shown a positive
impact: a 2022 study found that in Sdo Paulo, Brazil, reforms that
provided a major increase in allowed floor-area ratios on a large share
of city land saw significant growth in dwelling permits on affected
parcels;* a 2021 study reported that “upzonings of 20 percent or more
in Zurich, Switzerland were associated with up to 15 percent increases
in housing supply”;* and a 2022 study found that a larger change in
allowed construction in New York City was associated with more
building.** However, Freemark acknowledges that those studies
provided data only on areas subject to reform and not on how the
reforms affect housing supply regionwide. Studies on regionwide
effects are not nearly as encouraging. The study of Sao Paulo identified
only a 1.4 percent increase in the city’s overall housing growth due to
the policy change;*’ the Zurich study reported only a “1.2 percent
increase regionwide after a 10 percent increase in zoning allowances.”**

(2023) (showing that while there was no increase nor decline in housing construction, there was
“strong strategic substitution” of construction away from upzoned areas).

43 These include a 2021 study finding no distinction in construction in San Jose between high
density designated areas and control areas in the wake of the city’s efforts to reduce barriers to
future rezonings and development entitlements (C.J. Gabbe et al., The Effects of an Urban Village
Planning and Zoning Strategy in San Jose, California, 88 REG’L SCI. & URB. ECON. 1 (2021)), a
2020 study finding no significant impacts related to new housing construction in Chicago
“following 17 to 50 percent increases in allowed densities and parking requirement reductions in
transit-adjacent, medium-density, mixed-use districts,” (Freemark, supra note 9, at 553 (citing
Yonah Freemark, Upzoning Chicago, 56 URB. AFFS. REV. 758 (2020) [hereinafter Freemark,
Upzoning Chicagol)), a 2022 study that finds that only fifty permits were given for triplexes and
fourplexes in Minneapolis after 2018 reforms allowed for moderate density on single-family
properties citywide—a number “miniscule compared to overall construction,” (id. at 554 (citing
Jake Blumgart, How Important Was the Single-Family Zoning Ban in Minneapolis?, GOVERNING
(May 26, 2022)), and a 2022 study finding that “[c]ontrary to claims that the housing market will
respond quickly when greater construction is allowed . . . developers in Brisbane, Australia, left
most new zoned capacity unused,” and that “only 22 percent of sites rezoned in 1996 were
redeveloped in the 20 years following.” Freemark, supra note 9, at 554-55 (citing Murray &
Limb, supra note 40).

44 Santosh Anagol et al., Estimating the Economic Value of Zoning Reform (Nat’l Bureau of
Econ. Rsch., Working Paper No. 29440, 2023).

45 Freemark, supra note 9, at 554 (citing Simon Biichler & Elena Lutz, The Local Effects of
Relaxing Land Use Regulation on Housing Supply and Rents 27 (MIT Ctr. for Real Est., Working
Paper No. 21/18, 2021).

46 Jd.

47 Anagol et al., supra note 44, at 15.

48 Freemark, supra note 9, at 554 (citing Biichler & Lutz, supra note 45); see also VICKI BEEN
& SIMON MCDONNELL, N.Y.U. FURMAN CTR., HOW HAVE RECENT REZONINGS AFFECTED THE
CITY’S ABILITY TO GROW? 8 (2010) (finding that in the New York City region, the “net effect of
rezonings was to increase the City’s total residential development capacity ‘on paper’ by about
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To address the concern that the effects of reforms may not be
immediate, Freemark argues that longer-time horizon studies might
offer more insight. A 2021 study examined fifteen years of post-
upzoning building in Portland and concluded that “upzoning from low
to moderate densities increased the probability of development and the
scale of construction on impacted parcels.”* However, this study raises
questions as to the viability of producing construction rapidly, as it
found that “only 5.1 percent of upzoned parcels had any development
over a decade and a half, producing a total of 240 units”—though the
increase was larger than on control parcels, which reported 2.6 percent
and 80 units, respectively.*

Freemark also canvasses a specific form of upzoning: the allowance
for accessory dwelling units (ADUs). Some studies have found ADUs
to be very popular among new housing permits in states such as
California.”’ But some commentators argue that ADUs have only a
modest effect on the housing supply.” Freemark specifically identifies
two studies that show rapid uptake of ADUs. A 2022 study finds that
Los Angeles saw an increase from ninety-three ADU completions in
2016 to 3,100 completions in 2020 after reforms. A 2020 study reports
that Portland, Oregon saw similar results, with fewer than forty permits
approved annually from 1995-2009, but 600 or more approved annually
from 2015-2018.% However, Freemark points out that “[t]hough a
similarly timed ADU reform in Washington, D.C. also increased
permitting, far fewer were built, even though in Washington overall
housing permitting dramatically increased.”*

1.7%,” even though certain areas like the Bronx had a 0% change in capacity and other areas, like
Queens, had a 19% increase in capacity).

49 Id. (citing Hongwei Dong, Exploring the Impacts of Zoning and Upzoning on Housing
Development, 44 J. PLAN. EDUC. & RSCH. 403 (2021)).

50 Id.

51 NICHOLAS J. MARANTZ ET AL., N.Y.U. FURMAN CTR., EVALUATING CALIFORNIA’S
ACCESSORY DWELLING UNIT REFORMS: PRELIMINARY EVIDENCE AND LESSONS FOR STATE
GOVERNMENTS 2 (2021) (finding that ADUs in California represented a substantial share of
recent housing permits).

52 Shelby R. King, Why ADUs Can’t Solve the Nation’s Housing Crisis, SHELTERFORCE (May
17, 2022) (arguing that ADUs provide more value for people who can rent them out as short term
vacation homes (generally wealthier landowners) than for those who use them to house family
members, and that this has contributed to gentrification); Huennekens, supra note 33 (finding that
laws allowing for ADUs trigger only modest changes).

53 Freemark, supra note 9, at 554 (first citing SARAH GERECKE ET AL., URB. INST., LOW-RISE
INFILL HOUSING IN LOS ANGELES (2022); and then citing LYDIA LO ET AL., URB. INST., LAND
USE REFORMS FOR HOUSING SUPPLY (2020)).

54 Id.
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Although Freemark posits that, in the long run, upzoning may result
in increased housing construction and lower rents,” he notes that the
data available today is far from conclusive. By contrast, a recent
literature review (citing some of the same studies) authored by Vicki
Been, Ingrid Gould Ellen, and Katherine O’Regan is much more
definitive.”® Been, Ellen, and O’Regan have long argued that supply-
side deregulatory efforts are essential to fostering housing growth.’’

The specifics of particular housing markets appear to make a
difference. It is notable that despite California’s passage of several
waves of state law upzoning and pro-density measures since 2017,
housing production has not met expectations.” Other trends also seem
to confound the supply story. Observers point out that there is more
housing in the United States per capita than at any point in history.®
The cost of housing in popular cities in Texas is approaching the cost of
housing in more restrictive areas of the country,® despite relatively
permissive land use policies in those places. This suggests that land use
constraints are not the primary driver. Some observers have argued that
the increase in housing supply in cities that have upzoned is attributable

55 Id. at 7-8.

56 Compare Been et al., supra note 10, with VA. HOUS. COMM’N, POLICY BRIEF: PROMOTING
HOUSING CONSTRUCTION THROUGH LOCAL ZONING PREEMPTION AND DEVELOPMENT
INCENTIVES—OVERVIEW OF STATEWIDE INITIATIVES AND A REVIEW OF RECENT LITERATURE 1
(2023) (observing that “upzoning offers mixed success . . . and outcomes are widely dependent on
the climate of local markets™), https://vhc.virginia.gov/Zoning%20and%20Construction.pdf.

57 See Been et al., supra note 10.

58 See Gill & Scheutz, supra note 31 (“Since 2017, California lawmakers have passed over
100 pieces of legislation intended to combat the growing housing affordability and availability
crisis.”); David Garcia & Bill Fulton, California Has a Slew of New Housing Laws. Are They
Working?, L.A. TIMES (May 5, 2023), https://www.latimes.com/opinion/story/2023-05-05/
california-housing-shortage-crisis-laws-reforms-rents-homes-homeless (“In the aggregate, despite
the deluge of legislation, annual building permits have remained stubbornly stagnant at just over
100,000 homes annually for the last few years—well below the 180,000 a year state officials say
we need to keep up with demand.”); Marisa Kendall, California Has Nearly 100 New Housing
Laws. Are They Fixing the Affordability Crisis?, MERCURY NEWS, https://www.mercury
news.com/2023/03/05/california-has-nearly-100-new-housing-laws-are-they-fixing-the-affordabil
ity-crisis/ (Mar. 6, 2023) (“Facing a massive affordable-housing crisis pushing Californians out of
their hometowns and some onto the street, state legislators passed law after law to boost housing
production. Now, Sacramento is asking itself the million-dollar question: Is it working? The
answer: not as quickly as anyone hoped.”).

59 FED. RSRV. ECON. DATA, HOUSING INVENTORY ESTIMATE: TOTAL HOUSING UNITS IN THE
UNITED STATES/POPULATION, https:/fred.stlouisfed.org/graph/?g=Mc22 (last visited Mar.
13, 2024).

60 Mitchell Parton, Dallas-Fort Worth Homes Now Less Affordable Than Chicago, Nearing
New York Costliness, DALL. MORNING NEWS (Oct. 16, 2023), https://www.dallasnews.com/
business/real-estate/2023/10/16/dallas-fort-worth-homes-now-less-affordable-than-chicago-nearin
g-new-york-costliness/.
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to factors other than deregulatory zoning.®' Research suggests that

upzoning can only be successful if combined with investments in
infrastructure, especially in suburbs.®® It could also be the case that
restrictive zoning laws are just one of many obstacles that need to be
removed before a substantial increase in housing stock will occur.®
Importantly, the upzoning literature does not resolve the central
question concerning the relationship between land use reform and
housing affordability. The supply-side argument depends on a filtering
theory of housing provision, whereby older housing becomes available
to middle-and lower-income housing consumers, while new market-rate
units attract wealthier consumers.®* However, some scholars have
argued that even if rates of housing construction were to increase, more
market-rate housing would do little to help solve the affordable housing
crisis.® Additionally, some studies have shown that the effects of
filtering take years, if not decades, to make even small impacts on
housing accessibility for lower-income groups.® Freemark observes that
the current evidence on upzonings suggests that “the construction that
does occur following rezonings is inadequate at the regional scale for

61 See, e.g., Jake Blumgart, How Important Was the Single-Family Housing Ban in
Minneapolis?, GOVERNING (May 26, 2022), https://www.governing.com/community/how-
important-was-the-single-family-housing-ban-in-minneapolis (pointing out that it may have not
been the elimination of single-family zoning—but rather other housing laws, such as the
elimination of mandatory parking minimums, legalizing single-room occupancy apartments, and
reforming homeless shelter rules—that have made the biggest difference in Minneapolis);
Cameron Murray & Tim Helm, The Auckland Myth: There is No Evidence That Upzoning
Increased Housing Construction, FRESH ECON. THINKING (June 4, 2023), https://www.freshecon
omicthinking.com/p/the-auckland-myth-there-is-no-evidence (finding that the Greenaway-
McGrevy & Phillips study attributing Auckland’s increased housing construction to upzoning was
methodologically flawed and contradicted by the data); c¢f. Krimmel & Wang, supra note 42, at
265-66 (showing that allowing upzoning while also mandating affordable housing has
discouraged new construction in upzoned areas, and that developers are looking to site new
projects away from these areas with affordability requirements).

62 See Huennekens, supra note 33.

63 JOINT CTR. FOR HOUS. STUD. OF HARVARD UNIV., supra note 28, at 40 (“Although these
reforms do not guarantee increased construction, they remove substantial barriers to developing
more housing types that may also be more affordable to produce.”).

64 See Quigley & Raphael, supra note 18, at 205.

65 See, e.g., Underkuffler, supra note 2; Rodriguez-Pose & Storper, supra note 2; Schragger,
supra note 3.

66 See MIRIAM ZUK & KAREN CHAPPLE, BERKELEY INST. OF GOVERNMENTAL STUD.,
HOUSING PRODUCTION, FILTERING AND DISPLACEMENT: UNTANGLING THE RELATIONSHIPS 4
(2016), https://www.urbandisplacement.org/wp-content/uploads/2021/08/udp_research_brief 052
316.pdf (estimating that it will take fifteen years for units to filter to people earning 80% of the
median income, and fifty years to filter to those earning 50% of the median income); MURTAZA
BAXAMUSA, A NEW MODEL FOR HOUSING FINANCE 7-8 (2020). But see Been et al., supra
note 10 (describing studies indicating faster uptake).
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policymakers to rely on such regulatory reforms alone to provoke
filtering of existing units into affordability.”*’

Some recent studies concerning the relationship between zoning
reform and affordability support this conclusion, providing evidence
that supply-side solutions have, at best, weak effects on affordability.
Upzonings tend to raise land values by unlocking development
potential; so, too, the local “amenity effect” of new market-rate housing
may increase demand in a specific neighborhood. As housing prices for
homes in low-income neighborhoods rise, rents may thus also rise for
low-income households.® On the other hand, one recent study finds that
nearby market-rate housing construction lowered rents from 5-7 % in
adjacent buildings.”

If the high price of land is a significant obstacle to the creation of
affordable housing,”" then upzonings could deter the building of

67 Freemark, supra note 9, at 558 (emphasis omitted).

68 See, e.g., Rodriguez-Pose & Storper, supra note 2, at 240 (finding that even when housing
prices fall at the top of the market, prices continue to rise for the bottom half); Jared Brey,
Housing in Brief: Rents Rise for the Poor, Drop for the Rich, NEXT CITY (Mar. 26, 2021),
https://nextcity.org/daily/entry/housing-in-brief-rents-rise-for-the-poor-drop-for-the-rich (noting a
pattern of rents increasing for low-income households and decreasing for wealthier households);
Elliot Anenberg & Edward Kung, Can More Housing Supply Solve the Affordability Crisis?
Evidence from A Neighborhood Choice Model, 80 REG’L SCI. & URB. ECON. 1, 1-2 (2020)
(finding that increasing housing stock in expensive cities by 5% at most reduces rents by 0.5%);
see also Xiaodi Li, Do New Housing Units in Your Backyard Raise Your Rents, 22 J. ECON.
GEOGRAPHY 1309, 1310 (2022) (finding that for every 10% increase in the housing stock within
500 feet, rents decreased by a mere 1%).

09 Freemark, supra note 9, at 558; Anthony Damiano & Chris Frenier, Presentation on
Housing Submarkets and the Effects of New Construction on Existing Rents, at 23 (Feb. 12,
2020), https://www.tonydamiano.com/project/new-con/supply-ppt.pdf [https://perma.cc/Z7EN-
N928] (finding that new development decreased rents for high-priced rental units marginally, but
increased rents for nearby lower-priced rental units significantly); Laura Wolf-Powers, Up-
Zoning New York City’s Mixed-Use Neighborhoods: Property-Led Economic Development and
the Anatomy of a Planning Dilemma, 24 J. PLAN. EDUC. & RSCH. 379 (2005); Nicolas Gonzalez-
Pampillon, Spillover Effects from New Housing Supply, 92 REG’L. SCI. & URB. ECON. 1 (2022)
(showing that new housing supply increased local house prices by 12%); Divya Singh, Do
Property Tax Incentives for New Construction Spur Gentrification? Evidence from New York
City 2 (Jan. 20, 2020) (unpublished manuscript), https:/asit-prod-webl.cc.columbia.edu/
econdept/wp-content/uploads/sites/41/2019/07/Singh. JMP.pdf  [https://perma.cc/9Y8L-RCRC]
(arguing that, as new development increases the average income in a neighborhood, it also
“increases local amenities, such as sidewalk cafes, and allows incumbent landlords to charge
higher rents”).

70 See Brian J. Asquith et al., Supply Shock Versus Demand Shock: The Local Effects of New
Housing in Low-Income Areas 1 (W.E. Upjohn Inst. for Emp. Rsch., Working Paper No. 19-316,
2019) (“[N]ew buildings lower nearby rents by 5 to 7 percent relative to trend . . . .”).

71 See Freemark, Upzoning Chicago, supra note 43; CONDON, supra note 3, at 38 (arguing that
the housing prices continue to rise despite new development because of the cost of land);
PARTICK M. CONDON, BROKEN CITY: LAND SPECULATION, INEQUALITY, AND URBAN CRISIS
55-75 (2024) (arguing that the housing affordability crisis is a global problem of rising land
values).



16 Virginia Environmental Law Journal [Vol. 43:1

moderately priced housing. Gentrification processes may also force
lower-income residents out.”” Two additional recent studies are
suggestive. A 2023 cross-city study of reforms that had loosened zoning
restrictions finds “no statistically significant evidence that [upzoning
reforms] lead to an increase in affordable rental units within three to
nine years of reform passage.””” Examining this question from the
constraint side, a 2022 study finds that “housing supply constraints have
only modest effects on rents and housing consumption,”” even as they
have larger effects on house purchase prices. But because “rent is what
matters for affordability, the effect of supply constraints on affordability
is smaller than has been recognized in studies examining prices only.””
The study authors conclude that “alleviating housing supply constraints
in supply-constrained areas would likely not bring down rents in these
locations by a material amount,”’® and that policymakers would do well
to look at demand-side factors that are responsible for boosting rents.

II. CHARLOTTESVILLE’S ZONING

We now turn to Charlottesville and provide a brief summary of its
land use history. The city has experienced somewhat rapid housing and
rental price increases over the last two decades or so, but significant
price inflation is a relatively recent phenomenon. For much of its
history, the city was relatively sleepy—essentially a rural crossroads—
despite being home to the University of Virginia, which was established
in 1818. Charlottesville incorporated in 1888 and saw steady (if limited)
population growth through the twentieth century.” It is surrounded by a
much larger county—Albemarle—that had a population of only 37,780
in 1970 but has been steadily transitioning from a rural county to a more

72 Liao, supra note 41; Jon C. Dubin, From Junkyards to Gentrification: Explicating a Right
to Protective Zoning in Low-Income Communities of Color, 77 MINN. L. REV. 739, 742-43
(1993) (arguing that increased rates of market-rate housing construction leads to gentrification
and involuntary displacement of low-income residents); J. Revel Sims, Measuring the Effect of
Gentrification on Displacement: Multifamily Housing and Eviction in Wisconsin’s Madison
Urban Region, 31 HOUS. POL’Y DEBATE 736, 753 (2021) (finding new housing developments to
be associated with increased eviction rates). But see JESSICA YAGER, N.Y.U. FURMAN CTR.,
GENTRIFICATION RESPONSES: A SURVEY OF STRATEGIES TO MAINTAIN NEIGHBORHOOD
EcoNoMIC DIVERSITY (2016) (finding that evidence is mixed on displacement effects of
development).

73 Stacy et al., supra note 34, at 2936.

74 Raven Molloy et al., Housing Supply and Affordability: Evidence from Rents, Housing
Consumption, and Household Location, 129 J. URB. ECON. 1, 1 (2022).

S Id.

7 Id.

71 See History, CITY OF CHARLOTTESVILLE, https://www.charlottesville.gov/673/History (last
visited Oct. 5, 2023).
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exurban one over the last fifty years.” Charlottesville is only ten square
miles;” Albemarle is 726 square miles.*® As of July 2023, the former
had a population of 44,983,*" and the latter had a population of
115,676.% The central Virginia region as a whole, made up of nine
counties, has a population of about 360,000.*

Like many cities, Charlottesville experienced economic decline and
population loss in the 1970s and 1980s, followed by an urban
resurgence starting in the late 1990s. Between 2012 and 2022,
university enrollment increased about 10% from 23,907 to 26,149 total
students; in the same period, the university’s labor force grew from
approximately 12,000 to 15,000 full-time employees.* In the last two
decades, housing prices and rental costs in the city have also
increased.®

The city’s land use policies have sought to respond. Supply-side land
use policy changes arguably began in 2003 with the creation of
“university districts,” intended to allow for more density in university-
adjacent, student-dominated neighborhoods and corridors. The city’s
subsequent comprehensive plans have generally been consistent with
that effort—at least in terms of student housing districts. The most
recent comprehensive plan—adopted in 2021 and followed by the 2024
zoning code rewrite—represents the most aggressive effort along these
lines, as it nearly eliminates single-family zoning altogether.

The elimination of single-family zones has been repeatedly
advocated across the country as necessary to effectuate a dramatic
supply increase. According to Charlottesville’s 2021 Comprehensive

78 FED. RSRV. ECON. DATA, RESIDENT POPULATION IN ALBEMARLE COUNTY, VA,
https://fred.stlouisfed.org/series’VAALBE7POP (last updated Mar. 14, 2024) (graphing the
population of Albemarle County between 1970 and 2023 using data from the U.S. Census
Bureau).

79 U.S. CENSUS BUREAU, 2020 U.S. GAZETTEER FILES, https:/www2.census.gov/geo/
docs/maps-data/data/gazetteer/2020 Gazetteer/2020 gaz place S1.txt (last visited Oct. 5, 2023).

80 U.S. CENSUS BUREAU, 2020 U.S. GAZETTEER FILES, https://www?2.census.gov/geo/
docs/maps-data/data/gazetteer/2020 Gazetteer/2020 gaz counties S51.txt  (last visited July
28,2024).

81 CHARLOTTESVILLE CITY QUICKFACTS, supra note 11.

82 ALBEMARLE COUNTY QUICKFACTS, supra note 12.

83 Population and Change Rate, CENT. VA. P’SHIP FOR ECON. DEV.,
https://cdn.centralvirginia.org/content/uploads/sites/2/2017/03/Population-Update 2023Q1_Sep
2023.pdf (Sept. 2023).

84 Total University Employees, UNIV. OF VA. INSTITUTIONAL RSCH. & ANALYTICS,
https://ira.virginia.edu/university-data-home/employees (last visited Oct. 24, 2023).

85 See sources cited supra note 16; U.S. CENSUS BUREAU, Median Gross Rent in
Charlottesville in 2000 (2002), https://perma.cc/5XQJ-KXTZ (showing that the median rent of
renter-occupied units in Charlottesville was $596 in the year 2000); U.S. CENSUS BUREAU,
Median Gross Rent in Charlottesville in 2020 (2022), https://perma.cc/MS2H-2GEL (showing
that the median rent was $1,188 by 2020).
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Plan, “75% of the City’s land is zoned for exclusively residential
development, and of that land, 70% is zoned for single-family
residential uses only, though in many cases, there are duplexes,
triplexes, and other types of units existing in these areas.”®
Additionally, “13% of the city is zoned for mixed-use development.
There are 376 units of public housing managed by the city,
approximately 1,630 supported affordable units, and 320 units of Low
Income Housing Tax Credit housing as of 2013.% A 2018 study of
Charlottesville found, however, that the city needed 3,318 affordable
units in 2017, with a projection of 4,020 units needed by 2040.*

In 2003, along with revisions in 2008, Charlottesville updated its
zoning code to include “the creation of Mixed Use areas, University
Districts, and the expansion of the Entrance Corridors.”” The 2007
Comprehensive Plan described the goal: “The city seeks to encourage
increased density of residential development in central Charlottesville
along the Main Street corridor and in other development corridors.””!
The 2003 map, with amendments made in 2008, thus includes fourteen
zoning categories: R-1, R-1U, R-1S, R-1SU, R-2, R-2U, R-3,
University Medium Density, University High Density, Mclntire-5th
Residential, B-1, B-2, B-3, and Emmett Street Commercial. In addition,
there are four overlay districts, two industrial categories, and fourteen
corridor/mixed-use districts.”” R-1 zones are single-family zoning
districts established to “provide and protect quiet, low-density
residential areas.”” R-2 zones are two-family zoning districts
established to “enhance the variety of housing opportunities available
within certain low-density residential areas of the city.””* R-3 zones are

9987

8 CITY OF CHARLOTTESVILLE, 2021 COMPREHENSIVE PLAN 16 [hereinafter 2021
COMPREHENSIVE PLAN], https://www.charlottesville.gov/DocumentCenter/View/7073/Compre
hensive-Plan-Document-2021-1115-Final?bidld= (Feb. 2. 2022). The City adopted the updated
plan on November 15, 2021. Id. at 1, 7.

87 Id. at 16.

88 Id. at 17.

89 Id.

9 CITY OF CHARLOTTESVILLE, 2007 COMPREHENSIVE PLAN 73, https://cvillepedia.org/
images/CompPlan2007.pdf (last visited Aug. 30, 2024).

91 Id. at 77.

92 NEIGHBORHOOD DEV. SERVS., CITY OF CHARLOTTESVILLE ZONING DISTRICT MAP (2009),
https://widget.charlottesville.org/gis/map_gallery/Zoning%20Map%20E%20size.pdf  (mapping
the following residential zones: R-1, R-1U, R-1S, R-1SU, R-2, R-2U, R-3, University Medium
Density, University High Density, and Mclntire-5th Residential (Planned Unit Developments, or
“PUDs,” are not considered formal zoning categories, as they are not subject to standard zoning
requirements); and the following commercial zones: B-1, B-2, B-3, and Emmet Street
Commercial).

93 CHARLOTTESVILLE, VA., CODE OF ORDINANCES § 34-350(a) (2003).

94 Id. § 34-350(b).
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medium-density residential areas where “multifamily uses[] are
encouraged.”” University density zones and certain corridors permit up
to eighty-seven dwelling units and 215 bedrooms per acre.”

The 2021 Comprehensive Plan focuses “on affordability and equity,
taking an intentional, critical look at the way that land use decisions
have been made over time.””” The plan names five guiding principles:
equity and opportunity, community culture and unity, local and regional
collaboration, environmental stewardship and sustainability, and
connections and access.”® The zoning map now encompasses eighteen
zones, including revised residential zones that significantly reduce
single-family zoning.” The base number of dwellings per zoning lot in
the least dense zones will be three units, except in “Residential Core
Neighborhood A” (RN-A), a highly targeted zone designed to limit
displacement in a very small number of predominantly minority
neighborhoods.'” Zoning exclusively for two-family dwellings has been
eliminated, and the plan has created new zones with base numbers of six
and eight units.'”" Under the plan, R-A (base three dwellings), R-B (base
six dwellings), and R-C zoned lots (base eight dwellings) can have
dramatically more dwellings per lot (six, twelve, and twelve,
respectively) if every unit is designated as affordable.'”* Affordable
units must be rented or sold to households making no more than 80%
area median income (AMI).'” Additionally, for all new projects
consisting of ten or more residential dwelling units, 10% of the units
must be designated as affordable and made available to households at or
below 60% AMI.'" However, a developer can opt out of the 10%
affordable units requirement if they pay an “in-lieu fee” to the city.'®

Proponents of the new zoning code argued that it is vital that the city
begin to provide more housing, and that the Future Land Use Map and
new zoning ordinance reflect trends in population growth the city has

95 Id. § 34-350(c).

9 Jd. §§ 34-353, 34-367.

97 2021 COMPREHENSIVE PLAN, supra note 86, at 7.

9% Id. at 10.

99 NEIGHBORHOOD DEV. SERVS., CITY OF CHARLOTTESVILLE ZONING DISTRICT MAP (2024),
https://charlottesville.org/DocumentCenter/View/11106/City-of-Charlottesville-Zoning-Map--wit
h-Overlay-Districts-?bidld=.

100 CHARLOTTESVILLE, VA., DEVELOPMENT CODE art. 2, div. 2.2. (2023) (effective Feb. 19,
2024), https://www.charlottesville.gov/DocumentCenter/View/11104/Development-Code-PDF?b
idld=.

101 J4.

102 74,

103 7d. div. 4.2.2.C.

104 J4.

105 J4.
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observed.'” They maintain that the proposed reforms, however, would
accomplish this goal while maintaining the small-town feel and charm
of the city.'” For example, the proposed reforms concentrate on the
residential areas with the highest density around the University of
Virginia to both support student housing needs and prevent students and
student housing from spilling into nearby neighborhoods and displacing
local residents. '

As Charlottesville has experienced housing pressure, so has
Albemarle County. Between 2000 and 2020, the county added 13,571
units of housing.'” Average house prices in the county ballooned from
$161,100 to $376,000,'° and average rental costs increased from $712
to $1,349 over the same period.'"!

III. How (UNDER)DEVELOPED IS CHARLOTTESVILLE?

Charlottesville’s transition to a new zoning regime provides an
opportunity to assess the previous one. For our purposes, we are
interested in whether the city was built-out under the zoning code that
governed city land use until the adoption of its new code. If the city’s
residential zones were significantly built-out, that would presumably
provide a justification for further loosening existing regulations. To that
end, this Part seeks to measure the degree of underdevelopment in the
residential areas of the city as of July 2023—immediately prior to the
adoption of the city’s new zoning map and ordinance. This allows us to
assess the state of development under the prior zoning code and

106 See 2021 COMPREHENSIVE PLAN, supra note 86, at 17 (describing how the Affordable
Housing Needs Assessment showed that Charlottesville has “particular gaps of homes affordable
to households earning 30% AMI or less,” and that “[m]arket pressures have resulted in increased
rents and home prices as well as displacement of low-income households”); id. at 16 (describing
how population surveys conducted alongside the Comprehensive Plan show that since 2010,
Charlottesville’s population has steadily grown and is expected to grow by nearly 10% by 2025).

107 See generally id.

108 Erin O’Hare, City Council Just Adopted a Wildly Controversial Future Land Use Map
That Proposes Major Increases in Allowable Housing Density Across Charlottesville,
CHARLOTTESVILLE TOMORROW (Nov. 16, 2021), https://www.cvilletomorrow.org/city-council-
just-passed-a-wildly-controversial-future-land-use-map-that-proposes-major-increases-in-allowab
le-housing-density-across-charlottesville/.

109 See U.S. CENSUS BUREAU, Total Housing Units in Albemarle County in 2000 (2001),
https://perma.cc/3F3W-X7KJ (showing 33,720 housing units in Albemarle County in 2000); U.S.
CENSUS BUREAU, Total Housing Units in Albemarle County in 2020 (2021), https://perma.cc/
FTL5-XPTX (showing 47,291 units in 2020).

110 U.S. CENSUS BUREAU, Median Value of Occupied Housing Units in Albemarle County in
2000 (2002), https://perma.cc/DX74-9GER; U.S. CENSUS BUREAU, Median Value of Occupied
Housing Units in Albemarle County in 2020 (2022), https://perma.cc/V848-NHFL.

111 U.S. CENSUS BUREAU, Median Gross Rent in Albemarle County in 2000 (2002),
https://perma.cc/BWQ9-6WYQ; U.S. CENSUS BUREAU, Median Gross Rent in Albemarle County
in 2020 (2022), https://perma.cc/KTH3-TN7D.
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provides a baseline for studying the impact of the city’s new zoning
ordinance going forward.

Our focus here is on “underdevelopment”—the existence of
underutilized parcels across the residentially zoned parts of the city. We
have identified four distinct types of underdevelopment: vacant lots, lots
that are large enough to be subdividable, underused parcels (i.e., those
parcels with fewer dwellings than the code allows), and failure to
construct ADUs. We seek to quantify the state of each of these types of
underdevelopment in the residential and selected mixed-use zones of the
city.'” The following analysis is based on data sets from
Charlottesville’s Open Data portal, including parcel details, existing
structures, and an address table. We have excluded civic, purely
commercial, and industrial zones.

At the outset, we should note that measures of underdevelopment can
start with different baselines. A simple measure would be acreage
divided by allowable lot size. Charlottesville’s residential zones
constitute nearly 3,100 acres. If we imagined that land was contiguous
and could be arranged to our satisfaction, the minimum required lot
sizes would allow us to make it into 30,983 parcels. In its existing
formation, which is 11,699 parcels, the city’s zoning code would allow
21,732 dwelling units. Since each dwelling unit should have a
deliverable mailing address, we used the count of residential mailing
addresses to estimate the number of dwelling units, and found that there
are currently 16,149 dwelling units, meaning by this measure residential
zones are 74.31% developed. Charlottesville’s zoning code allows
further development by special use permit. If residential zones were all
built to the density allowed by permit, they would hold 43,777 dwelling
units. By that measure, the residential zones are at present only 36.89%
developed.

Similarly, the West Main Corridor mixed-use districts are thirty acres
on which the city’s zoning code would allow 1,547 dwelling units by
right. Our analysis found 531 dwelling units, a development rate of
34.32%. With a special use permit, this area could hold up to 4,337
dwelling units. By that measure, this mixed-use corridor is only 12.24%
developed.

Obviously, these top-line numbers do not take into account important
constraints on the development of any given parcel—in particular, the
need for a given housing unit to front on a road. The city also has
requirements related to fire protection and utilities, limits development

112 ADU analysis will only appear in the residential section because ADUs are not allowed in
mixed-use zones in Charlottesville.
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on critical slopes and floodplains, and regulates lot shape and setbacks.
When we examine the four largest residential categories: R-1S (4,815
addresses on 4,391 parcels); R-1 (2,733 addresses on 2,670 parcels); R-
2 (2,077 addresses on 1,746 parcels); and R-3 (1,629 addresses on 424
parcels), we can draw the following conclusions: The single-family
zones (R-1 and R-1S) are fully developed in terms of dwelling units per
parcel, but underdeveloped in terms of subdivision and ADUs. R-2
(two-family) zones are used more like single-family zones; they are
only 62% developed in terms of dwelling units per parcel and are also
underdeveloped in terms of subdivision and ADUs. R-3 (multi-family)
zones are the most underdeveloped by all measures, as we observe
below.

A. Residential Areas

1. Vacant Land

Perhaps the most visible form of underdevelopment is vacant land.
We used two of the city’s datasets to identify unbuilt parcels: the Parcel
Area Details dataset “represents the most recent parcel boundaries (and
detail information) as recorded through deeds for the city.”'?
Charlottesville’s Existing Structure Area dataset provides “polygons for
all addressable structures in the City ... as well as many non-
addressable structures.”''* By creating a spatial relation between the
Parcel Area Details data and the Existing Structure Area data, we were
able to identify vacant parcels of land (i.e., parcels with no structures
built on them). These parcels might be developed in other ways as well;
for example, an entire parcel used as a parking lot would show as vacant
in this analysis. We have excluded civic zones like parks, schools, and
graveyards.

As of July 19, 2023, 479 of Charlottesville’s 11,699 parcels zoned
exclusively for residential purposes, or roughly 4%, were vacant. One
hundred four of these are two-family zoned parcels and forty-seven are
multi-family parcels. Many of these vacant parcels are larger than the
minimum lot size in their zoning district.

U3 Parcel Area  Details, CHARLOTTESVILLE OPEN DATA (Oct. 17, 2017),
https://opendata.charlottesville.org/datasets/charlottesville::parcel-boundary-area-details/about
[https://perma.cc/3QHY-NGVAL.

114 Addressable structures are ones with a mailing address, like homes or businesses.
Freestanding garages or bathroom buildings in parks are examples of non-addressable structures.
See Existing Structure Area, CHARLOTTESVILLE OPEN DATA, https://opendata.charlottesville.org/
datasets/existing-structure-area/about (Mar. 5, 2019).
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Vacant Parcels in Residential Zoning Districts

Zoning Parcels Vacant Parcels |Vacant Acreage
Single-Family 8,058 328 88.84
Two-Family 2,164 104 29.20
Multi-Family 1,477 47 27.41
Total 11,699 479 145.45
Table 1

Figure 1. This vacant parcel is zoned for R-2, meaning a two-family
dwelling is permitted.

In its current parcel configuration, this vacant land is zoned to allow
1,092 dwelling units. If we were able to subdivide or reconfigure it, it
could support many more. Of course, there are both geographic and
regulatory barriers to building. For example, steep slopes may be
difficult or illegal to build on. The Charlottesville code places
restrictions on lot shape and has certain requirements for lots like
frontage on a public street and minimum front, side, and rear yard
requirements. If we imagined these vacant parcels had no geographic
limitations and we could subdivide them in such a way that met all the
other requirements for lot subdivision (frontage, etc.), the vacant
acreage in residential zoning districts in the city could be broken into
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1,816 lots, representing 1,816 housing units.'> That number is
obviously unrealistic in light of the development constraints just noted.
But even so, under the current configuration, vacant lots in residential

districts could support at least 1,092 more dwelling units.

Upper-Limit Possibilities of Vacant Land Development

Dwelling Units [Potential Lots D:ijlliltl: ¢
. Vacant Allowed in Made from Possible on
Zoning | parcels Current Vacant i
Configuration Acreage Potential
© 8 Lots
Single- 378 108 s e
Family
Two- 104 208 . .
Family
Multi- 47 556 w0 o
Family
Total 479 1,092 1,816 1,816
Table 2

2. Large Parcels and Subdivision

Another source of underdevelopment is parcels that are large enough
to be subdivided into multiple lots. We used the city datasets to identify
large parcels by calculating the area of each parcel and then comparing
that to the minimum lot size. Parcels that were at least double the
minimum lot size were marked as large.

In Charlottesville, there are 3,787 parcels in the single-family and
two-family zoning districts alone that are larger than twice the required
size of a lot in their respective zoning district. This represents at least
another 3,787 dwelling units, assuming these parcels met all the other
requirements for a buildable lot. Again, this top-line number is not
realistic considering other development restrictions; nevertheless, it is
notable that so many of the lots in residential districts are not just
oversized, but at least double the size of required lots in the city. Many

115 Assuming single-family attached lots (2000 sq. ft.) for two-family parcels and townhome-
sized lots (2000 sq. ft.) for multi-family parcels, which achieves maximum density.
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more housing units could be provided, even if only a fraction of those
lots were used.

Oversized Parcels in Residential Zoning Districts

Potential
. Parcels > (% Parcels > 0 en @
Zoning Code Parcels Additional
2 Lots 2 Lots . .
Dwelling Units
Single-Family 8,058 1,896 23.53% 1,896
Two-Family 2,164 1,891 87.38% 1,891
Total 10,222 3,787 37.05% 3,787

Table 3

TPy
= L /
¥ 5
o

Figure 2. This 4.039-acre parcel is zoned for R-1U.

Analysis based solely on lot size takes the perspective of a developer,
in a sense. A developer might buy an oversized parcel, knock down the
existing home, and build a row of townhouses. A homeowner seeking to
subdivide their property, however, would probably not want to knock
down their own home and would be more likely to sell a single-family-
sized lot rather than a series of townhome-sized lots. We have been
calling a parcel where this is possible “Ripe for Subdivision.”
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So long as proposed lots satisfy all the requirements set forth in the
applicable zoning regulations (dimensional, street frontage, sanitary
sewer and water supply, etc.), an owner has the right to subdivide their
parcel and to build on those lots accordingly.''® At this stage, our Ripe
for Subdivision analysis does not address the city’s requirements of
frontage and lot shape,'” just whether a parcel of land can be
subdivided with the existing home left intact.

We used the Master Address Table to identify residential addresses
with unique Building Identification Numbers (BINs). A single address
assigned to a residential building is likely a single-family home. Then
we filtered out all parcels that were not larger than double the minimum
lot size for a detached single-family home. Finally, we examined the
placement of each building on its parcel to judge whether the parcel was
subdividable (i.e., whether the size and position of the building made it
impossible to create a second lot of minimum size). Though several of
these Ripe for Subdivision parcels are oversized enough to break into
multiple lots, we did not tally the total number possible. For example,
the minimum size of a detached single-family home lot in two-family
zones (R-2) is 6,000 square feet, less than one-seventh of an acre. The
174 Ripe for Subdivision parcels comprise 75.44 acres in R-2, enough
for 547 lots, assuming there are no concerns related to geography or
non-zoning regulations. The total Ripe for Subdivision acreage in the
city’s single- and two-family zones comes to 956.64. Again, even if
only half of those parcels were divided and developed, we could gain
between 835 and 1,345 dwelling units.

Ripe for Subdivision Parcels in Residential Zoning Districts

Zonin Parcels > 2 Ripe for Ripe for
o deg Parcels |Single-Family| Subdivision | Subdivision
Lots Parcels Acreage
Single-
5 | 8058 | 1,89 1,497 881.2
Family
Two-
w. 2,164 371 174 75.44
Family
Total 10,222 2,267 1,671 956.64
Table 4

116 CHARLOTTESVILLE, VA., CODE OF ORDINANCES § 29-5(a)(1) (2008).
17 “No lot shall contain peculiarly shaped elongations designed solely to provide the required
square footage of area or frontage on a street.” Id. § 29-161(c).
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We recognize that the city’s additional requirements could affect the
number of these Ripe for Subdivision parcels that could be developed,
so we decided to examine the impact of one such regulation: frontage
requirements. Charlottesville requires fifty feet of road frontage for
single-family homes, with some exceptions for attached units and cul-
de-sacs.''® We calculated the frontage of each parcel by retrieving a
shapefile of road centerlines from the city'” and creating a fifty-foot
buffer zone around those centerlines. Next, we split parcel polygons at
their vertices, found the centroids of those lines, and selected all
centroid points that intersected with the buffer. We inverted that
selection and deleted all points that did not intersect with the buffer. We
used the remaining center-points to select the line segments they
intersect (i.e., the lines they were made from), inverted the selection,
and deleted those irrelevant lines. We now have a table of line segments
whose centers lie within fifty feet of a road. We calculated their length
in feet and added that as an attribute field. At this point, we conducted a
visual inspection and deleted any stray spurs or segments that do not
front on public roads. Now we can summarize the line lengths based on
their associated parcel numbers and join the total back to the parcel
table.

Ripe for Subdivision Parcels in Residential Zoning Districts

Ripe for % Ripe for
Ripe for Subdivision Subdivision
Zoning Code | Subdivision Parcels with Parcels with
Parcels >100 ft. of >100 ft. of
Frontage Frontage
Single-Family 1,497 840 56.11%
Two-Family 174 57 32.76%
Total 1,671 897 53.68%
Table 5

Frontage regulations reduce the number of parcels that could be
subdivided from 1,671 to 897. Still, this remains a significant source of
underdevelopment. The parcels that do meet the frontage requirements

118 1d. § 29-161(f).
19 Road Centerlines, CHARLOTTESVILLE OPEN DATA, https://opendata.charlottesville.org/
maps/charlottesville::road-centerlines/about (last visited Aug. 28, 2024).
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could be subdivided for at least another 897 dwelling units. These
parcels with sufficient frontage for subdivision are primarily located in
two Charlottesville neighborhoods: Greenbrier and Barracks.

Charlottesville
)

P
i
vy
L]

ountry Green o i wm  (Cacters

Figure 3. Ripe for Subdivision parcels with more than 100 ft. of
frontage.

3. Underused Parcels

A parcel with less than the maximum number of dwellings allowed to
be constructed on it could also be called underdeveloped. An example
of this would be a lot zoned for a two-family dwelling, but which
instead has a single-family dwelling on it (Fig. 4). We attempt to
measure this form of underdevelopment by using residential mailing
address data from the Master Address Table. Since each dwelling unit
should have a deliverable mailing address, we use the count of
residential mailing addresses to estimate the number of dwelling units.
Starting with the Existing Structure Area and Parcel Area Details
dataset, we used a spatial join to tie each structure to a land parcel. That
allows us to associate a zoning code with each BIN. Addresses on the
Master Address Table were then linked to a zoning code using their
associated BIN.
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Figure 5. This parcel is zoned for a two-family dwelling (R-2) but
only has a single-family dwelling.

Recall that there were 328 vacant parcels zoned R-1. Thus, if there is
one home on each of the non-vacant (built) parcels, we would expect
around 7,730 homes in R-1, each with an associated mailing address.
The actual building count is a little higher: 7,762. This might be
explained by freestanding garages. However, we also found a large
number of residential addresses: 8,676. We thus conclude that either
there has been heavy use of ADUs, or some apartment buildings have
been grandfathered into R-1 zones.'” By contrast, two-family and
multi-family zoned parcels are underdeveloped by this measure. For
example, multi-family parcels (R-3, R-UMD, R-UHD, MR) are only
51.06% developed by this measure; they could be built to 9,346
dwelling units without special permits, but currently only have 4,772
residential addresses.

only has a single-family.

120 The latter seems to be the case. See discussion infra Part IV.
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Underused Parcels in Residential Zoning Districts

%
. - Residential Dwel.llng Developed
Zoning | Parcels | Buildings Addresses Units Under
Allowed | Permitted
Uses
Single-
. 8,058 7,762 8,676 8,058 107.67%
Family
Two-
. 2,164 1,832 2,701 4,328 62.41%
Family
Multi-
. 1,477 782 4,772 9,346 51.06%
Family
Total 11,699 10,376 16,149 21,732 74.31%

Table 6

4. Accessory Dwelling Units (ADUs)

Charlottesville’s zoning ordinance defines an accessory apartment as
“an independent dwelling unit, the presence and use of which is clearly
subordinate to a single-family detached dwelling and in which no more
than two (2) persons reside.”'*! More commonly called ADUs, they can
either be internal to the home or a separate structure in the rear yard.
ADUs can be used as an extra income source, either as a traditional
lease or a short-term rental.

Charlottesville’s pre-existing zoning code allowed single-dwelling
ADUs to be built in the majority of its residential zones: R-1, R-1S, R-
2, R-3, R-UMD, R-UHD, and MR.'# Of the 10,635 parcels with these
designations, only 238 (2.24%) have an ADU built on them. There are
ADUs on only 2.4% of single-family zoned parcels (R-1).

Because ADUs can be internal or external, our analysis was a two-
step process. We began by searching for internal ADUs, using the
Master Address Table to identify buildings (by BIN) with exactly two
Residential Use addresses. Then, because Charlottesville’s code
requires the property owner to live on-site,'” we checked the relevant
Parcel Areas Detail data to see if the owner’s address matched either of

121 CHARLOTTESVILLE, VA., CODE OF ORDINANCES § 34-1200 (2003).
122 [d. § 34-420.
123 Jd. § 34-1171(a)(1).
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the building’s addresses. If it did, we counted one probable ADU. For
external ADUs, we looked for parcels with two structures, then looked
up the affiliated addresses and checked for use type and owner
residence. In the table below, the number of ADUs “Allowed by Code”
is calculated based on the number of parcels and does not take into
account whether the parcel owner lives on-site. By any measure, the
numbers here are small. The number of ADUs permitted under the
current code (10,635), is more than 65% of the total number of housing
units in the city’s residential districts (16,149). ADU uptake in the city
under the current zoning code has been paltry.

Accessory Dwelling Units in Residential Zoning Districts

Zoning Code Probable | ADUs Allowed by | % of Allowed
ADUs Code ADUs Built
MR 0 182 0%
R-1 41 2,709 1.51%
R-1S 139 4,646 2.99%
R-2 55 1,803 3.05%
R-3 3 676 0.44%
R-UMD 0 478 0%
R-UHD 0 141 0%
Total 238 10,635 2.24%
Table 7

B. Mixed Use Corridors

It is harder to quantify the residential underdevelopment of mixed-
use corridors because (aside from requiring non-residential use on the
ground floor'**) the city leaves decisions about how much residential
space to provide, relative to non-residential space, to the developer.
Still, there are many examples of significant underdevelopment in the
city’s mixed-use corridors.

1. Vacant Land

Charlottesville’s West Main Street corridors (separated in the code
into West Main Street East (WME) and West Main Street West
(WMW)) have been considered a successful case of densification. Yet

124 1d. § 34-620.
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even these corridors have vacancies. As of July 19, 2023, twelve of the
eighty-nine parcels in the West Main Street corridors, or 13%, were
vacant (i.e., they have no structures built on them).'*

Assuming all of these vacant parcels met all the other requirements
for lot subdivision, the upper bound of the potential lots that are
currently vacant in the West Main Street corridor in the city is forty-two
lots. But even more density would be possible by building multi-family
developments that take advantage of the allowed density in this zone.
WME lots are allowed to build up to forty-three dwelling units per
acre,'” and WMW lots up to sixty-four dwelling units per acre.'”” At
those rates, this vacant acreage represents 110 dwelling units.

Vacant Parcels in West Main Street Corridors

District | Parcels | Vacant Parcels Potential Lots Made from
Vacant Acreage
WME 66 6 15
WMW 23 6 27
Total 89 12 49
Table 8

2. Large Parcels and Subdivision

Again, many of these mixed-use parcels are larger than the minimum
lot size in their zoning district. Unlike single-family residential parcels,
this is not necessarily a problem. Mixed-use zoning allows for
subdivision into small attached/townhome lots, but it can also support
large apartment complexes. The question then becomes whether these
large parcels are being used to support more density as apartment
complexes than they might if they were split up into small
attached/townhome lots. The sixty-six large parcels could (assuming
they met all subdivision requirements) be subdivided into 623 lots.

Here, our analysis shows mixed results. We compare the number of
potential small lots these parcels could become to the number of mailing
addresses associated with the large parcels (representing businesses or

125 This does not mean that 13% of the West Main Street land is vacant, as parcels are not
uniform in size. It could be that case that much of the developed land has been organized into
fewer, larger parcels, while the vacant parcels remain smaller yet numerous. By acreage, the West
Main Street corridor is 6.58% vacant.

126 CHARLOTTESVILLE, VA., CODE OF ORDINANCES § 34-641 (2003).

127 Id. § 34-621.
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homes). In the WME corridor, there are only 177 addresses on the sixty-
six large parcels, which could support 367 small lots. Subdivisions
would have achieved more density; these large parcels could be
described as only 48% developed. In the WMW corridor, we see the
opposite: there are 463 addresses associated with large parcels, which
could be split into 256 small lots. These parcels have been developed in
a more efficient manner than subdivision would allow.

Large Parcels in West Main Street Corridors

District | Parcels |Large Parcels Sl:::;;n Itj::s f :r(;e;s::c(;ls
WME 66 49 367 177
WMW | 23 17 256 463
Total 89 66 623 640
Table 9

3.  Underused Parcels

In mixed-use zones, one of the most extreme forms of
underdevelopment is parcels with fewer than the maximum number of
dwellings allowed constructed on them. According to the Master
Address Table, the West Main East corridor has only ninety-five
residential addresses, though its zoning would allow 774 dwelling units
under permitted uses. Only 12.27% of allowed homes have been built
there. The West Main West corridor is a bit more developed in terms of
housing, with 56.40% of allowed homes built. Obviously, some
residential underdevelopment is attributable to the commercial use of
land; ninety-five of the addresses in the WME corridor are non-
residential. These corridors were designed for the express purpose of
increasing density. But as these numbers illustrate, the creation of mixed
commercial/residential zones does not ensure that land will be used for
housing—even in a high-demand city. Competing valuable uses can
crowd out housing. Moreover, commercial landowners may not readily
switch to housing, even if permitted to do so.
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Underused Parcels in West Main Street Corridors
% Housing
o o Total |Residentiall > c.ng | Developed
District|Parcels |Buildings Units Under
Addresses| Addresses .
Allowed | Permitted
Uses
WME | 66 56 190 95 774 12.27%
WMW| 23 17 468 436 773 56.40%
Total 89 73 658 531 1,547 34.32%
Table 10

and 2023 below).

Figure 6. West Main St. Development Comparison (2016'** above

128 Photograph of 909 W. Main St., Charlottesville, VA 22903, GOOGLE MAPS ST. VIEW
(Oct. 2016).
129 Photograph of 909 W. Main St., Charlottesville, VA 22903, GOOGLE MAPS ST. VIEW
(Aug. 2023).
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IV. CONSIDERING UPZONING AND UNDERDEVELOPMENT

Our study of underdevelopment in Charlottesville is a snapshot in
time. It highlights the gap between allowed and current density but
should not obscure the fact that Charlottesville has grown its housing
stock over the last two decades. According to census figures, the
number of housing units in the city increased from 17,591 to 21,413
between 2000 and 2020,"*° demonstrating an almost 22% increase over
twenty years. In the last decade especially, some number of large-scale
apartments came online, most (though not all) geared toward students
and backed by national “private dorm” developers. Total university
enrollment was 21,729 in 1995;"! in 2023, it was closer to 26,000.'*?

What this preliminary study tells us is that property owners have
added some number of units under the existing zoning regime, though
certainly below what is allowable. ADU use is particularly paltry, but
there is also significant acreage in the city’s residential and mixed zones
that is vacant, oversized, and underutilized. To be sure, we have
calculated those parcels’ carrying capacity without access to all possible
development barriers; one would have to analyze each parcel
individually to determine suitability for actual development. Even so,
our data suggests that if only a fraction of the allowable development
potential were realized, thousands more housing units would exist. At
the same time, we are unable to conclude that previous upzonings
induced development, though the creation of new mixed-use corridors
and higher density university districts may have had such an effect. It is
notable, however, that those mixed-use zones exhibit significant
underuse as well.

It is also important to observe that increased housing supply in the
city and county has been accompanied by a significant, multi-decade
run-up in housing prices and rental costs in the region, which has not
abated.'** That is not to say that new supply has not had an effect on
regional housing costs, only that if there has been an effect, it has not
been enough to reverse the overall trend.

The lack of landowner uptake despite obvious housing cost pressure
could be attributed to a number of factors. One possibility is that zoning

130 U.S. CENSUS BUREAU, Total Housing Units in Charlottesville in 2000 (2002),
https://perma.cc/Q93L-DKDT; U.S. CENSUS BUREAU, Total Housing Units in Charlottesville in
2020 (2022), https://perma.cc/ZMD5-DDSW.

131 John T. Casteen I, Growth Over Time, UNIV. OF VA. (1996), https://uva.theopen
scholar.com/casteen-president-emeritus/report96/financial/growth.

132" Enrollment, UNIV. OF VA. INSTITUTIONAL RSCH & ANALYTICS, https://ira.virginia.edu/
university-data-home/enrollment [https://perma.cc/L2H2-33YM].

133 See sources cited supra notes 84, 109-11, 130.
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is not as meaningful a constraint on development as other factors that
favor or disfavor a landowner’s decision to develop.'** The lack of ADU
uptake, for instance, might be attributable to current single-family
homeowners’ lack of interest, unwillingness to become landlords, or
inability to obtain financing. In a highly decentralized land market, the
personal or financial idiosyncrasies of individual landowners play an
outsized role in development decision-making.

The Charlottesville housing population is generally dominated by
single-family homeowners on the one hand and a large student rental
population on the other. In such a bifurcated market, we can posit two
kinds of property owners: those interested in maximizing their amenities
and quality of life values and those highly motivated to maximize rents.
The dominance of the former in single-family districts would explain
some amount of underutilization, though it explains less of the
underutilization occurring in heavily rental neighborhoods.

The explicit goal of Charlottesville’s recent zoning reform is to make
the former behave more like the latter—and perhaps upzoning will
achieve that goal. It is possible that the lack of interest in providing
ADUs or two-family dwelling units is a function of relative reward and
that a new zoning code that permits three-family or six-family dwelling
units will overcome landowner inertia.*> Much depends on how readily
single-family homes will be purchased by those who are in a position to
develop multiple units. The corporate developers of student apartments
may be uninterested in pursuing multiple, decentralized projects that
require some amount of land assembly. Small, local developers may
take up the mantle, instead—though they may feel political and social
pressure not to pursue density in certain neighborhoods.

It is also possible that there is a “limited connection between the
amount of so-called ‘zoned capacity’ and the rate of new housing
construction,” as some commentators have argued."** Cameron Murray
and Joshua Gordon note that a recent analysis of Los Angeles found that
only 0.1-0.3% of land parcels are developed into new housing each
year, despite a zoned capacity that is greater than the total current stock

134 See, e.g., Serkin, supra note 2; ARMSTRONG ET AL., supra note 4, at 26 (describing a lack
of increased development in New York City following certain upzoning reforms).

135 Cf. Kuhlmann, supra note 40, at 383-95 (arguing that Minneapolis’s 2018 elimination of
single-family zoning resulted in little change because the city had not altered the floor
area ratios).

136 Cameron K. Murray & Joshua C. Gordon, Land as Airspace: How Rezoning Privatizes
Public Space (and Why Governments Should Not Give It Away for Free), 34 HOUS. POL’Y
DEBATE 228, 233 (2023) (citing Murray & Limb, supra note 40).
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of housing.'”” They posit that developers are responsive to market

conditions, not zoned capacity, and that as prices fall, housing
developers reduce supply, “creating an automatic limit on new market-
led development.”'** Real estate is a risky investment that requires high
rates of return; if rents fall, it seems plausible to assume that
developmental financing will fall too.

Some of these uptake constraints are reflected in the city’s own
forward-looking “rate of change” analysis. Consistent with our analysis
of underdevelopment under the existing zoning code, the city’s
consultants predict that under the new 2024 code, “[o]f the more than
10,000 parcels in the study area, less than 2% would turn over and be
market viable for redevelopment. Of this subset, an even smaller portion
is likely to be redeveloped.”'** The consultants base their conclusions on
estimates of sales prices and rents, parcel suitability for development
(i.e., lot area, width, and rear vehicle access), and estimates of annual
property turnover. They note that “[e]ven though redevelopment may be
the market-optimal outcome, many new buyers will not redevelop these
homes based on a variety of reasons,” including personal preference,
lack of developer capacity, or physical and other site-specific
characteristics. As a result of these factors, the consultants concluded,
“most cities that have increased density for single family residential
areas have seen a low share of market viable parcels redeveloped.”'*

With such limited uptake, will Charlottesville’s recent reduction of
single-family home districts achieve any of its stated aims? In terms of
housing costs, supply may be less important than the character of local
housing demand. The Charlottesville metropolitan statistical area
(MSA) has one of the highest proportions of college graduates in the
country'' and the second-highest area median income in the state.'*
Roughly 61% of Albemarle/Charlottesville residents spend less than
25% of their income on housing costs per month,'* which suggests that

137 Id. (citing Issi Romem, Appendix 4.6 Regression Methodology, in CITY OF L.A. HOUS.
ELEMENT 2021-2029 (2021)).

138 Jd.

139 HR&A ADVISORS ET AL., INCLUSIONARY ZONING ANALYSIS 43 (drft. Aug. 2022),
https://drive.google.com/file/d/1ctsx38UFZU0xiDnOruccy6 WHEK QrNnNA /view.

140 J4.

141 See Veera Korhonen, Leading Metropolitan Areas with the Highest Percentage of College
Graduates in the United States in 2019, STATISTA (July 5, 2024), https://www.statista.com/
statistics/432859/us-metro-areas-with-the-highest-percentage-of-college-graduates/.

142 ANDREW AURAND ET AL., NAT’L LOW INCOME HOUS. COAL., OUT OF REACH 260 (2023).

143 See U.S. CENSUS BUREAU, Selected Housing Characteristics for Charlottesville (2023),
https://perma.cc/K5XL-6Q4A (demonstrating an estimated total of 9,432 housing units out of
18,694 in Charlottesville that spend less than 25% of their household incomes on housing costs);
U.S. CENSUS BUREAU, Selected Housing Characteristics for Albemarle County (2023),
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housing costs have not outstripped income capacity.'** To be sure, as in
most places, renters spend a greater percentage of their income on
housing (with a large student population pushing those numbers higher);
lower- and moderate-income residents are generally more likely to be
rent-burdened. But if an area’s median income drives its housing cost,
supply may be a minor factor; high-income/highly educated MSAs tend
to attract high-income/highly educated in-migrants'* and increasing
market-rate supply may do little to improve affordability in such
places.'*

In any case, regional housing demand seems likely to outpace any
contribution that Charlottesville can possibly make to the region’s
housing stock. Albemarle County is a much bigger player in this
regard—it has much more developable (and cheaper) land. For lower-
or moderate-income university employees, affordable housing is already
located mainly in outlying counties; it seems unlikely that premier
Charlottesville locations relatively close to the university will become
cheap enough to compete with those properties. Charlottesville’s goal of
providing “missing middle” housing—duplexes and townhomes—may
be achieved on a relatively small scale. The city’s consultant expects the
addition of 402 townhome units—though it emphasizes that this is the
upward bound of production over approximately five years.'"’

There is also the possibility that upzonings could increase housing
costs in certain neighborhoods. As already noted, amenity effects of
new construction can raise land prices locally, making land more
expensive and certain locations more valuable.'*® Another possibility is

https://perma.cc/SK8P-2NKM (demonstrating an estimated total of 27,804 housing units out of
42,789 in Albemarle County that spend less than 25% of their household incomes on
housing costs).

Dividing the sum of housing units that spend less than 25% of their household incomes in
Charlottesville and Albemarle County (37,236) by the total number of housing units in both areas
(61,483) produces the result of approximately 61% of housing units across Charlottesville and
Albemarle County that spend less than 25% of their household incomes on housing costs. For
comparison, the same data and methodology reveals that only an estimated 25% of the
households spend 35% or more of their incomes on housing costs (15,274 out of the total 61,483
housing units).

144 The Department of Housing and Urban Development generally defines cost-burdened
families as those who pay more than 30% of their income on housing. See OFF. OF POL’Y DEV. &
RscH, U.S. DEP’T OF HOUS. & URB. DEV., RENTAL BURDENS: RETHINKING AFFORDABILITY
MEASURES (Sept. 22, 2014), https://www.huduser.gov/portal/pdredge/pdr _edge featd article
092214.html; see also CAMERON MURRAY, THE GREAT HOUSING HIACK 57-58 (2024)
(observing that the rent-to-income ratio in the U.S. has remained fairly stable at around 22%)).

145 See Rodriguez-Pose & Storper, supra note 2.

146 See id.

147 HR&A ADVISORS ET AL., supra note 139, at 45-46.

148 See discussion supra Part I.
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that upzonings (if successful) could contribute to a scarcity of single-
family homes in the city. Surveys reveal that single-family homes
remain the preference of housing consumers in all demographic
categories;'* reducing that housing option in the city without increasing
the supply in the county may make single-family homes more expensive
regionally. Market-rate apartments, townhomes, or multi-family units
may also end up seeding the local short-term rental market, while not
providing meaningful housing options for those who live and work in
the area. Charlottesville is a popular destination for such rentals and for
the second homes of retirees and wealthy university alumni.

Other effects of zoning reform should also be considered. Single-
family zoning has been charged with perpetuating racial segregation,'*
but eliminating it does not guarantee integration, nor does upzoning
ensure that market-rate housing will be built in formerly wealthy or
white neighborhoods. It seems just as likely that upzoning will increase
land values and pressure to sell in less well-off, minority
neighborhoods, where land is cheaper. In recognition of this fact, the
city’s new ordinance establishes a separate zoning district called the
“Residential Core Neighborhood A,” intended to prevent displacement
in minority neighborhoods by limiting the development capacity of lots
there."!

Restricting the development potential (and thus the value) of lots in
minority neighborhoods raises obvious equity issues. The city’s zoning
code attempts to thread the needle between increasing supply and
avoiding displacement in a city dominated by student renters. Whether
that effort will be successful remains to be seen, though the city is

149 See Trounstine, supra note 24.

150 Freemark, supra note 9, at 548 (describing that historically, land-use reforms such as
zoning were introduced to enforce racial segregation).

151 CHARLOTTESVILLE, VA., DEVELOPMENT CODE art. 2, div. 2.2 (2023). On displacement,
consider also the case of the Carlton Mobile Home Park, a six-acre site with sixty-six units, that
was in the process of being sold for $7 million to a private developer when the city and other
housing groups made a counter-offer and purchased it themselves. See Erin O’Hare, Carlton
Mobile Home Park Residents Fear Losing Their Homes as News Arrives That the Park Will Be
Sold, CHARLOTTESVILLE TOMORROW (June 28, 2024), https://www.cvilletomorrow.org/carlton-
mobile-home-park-residents-fear-losing-their-homes-as-news-arrives-that-the-park-will-be-sold/.
The current monthly rent in the park is approximately $400, but redevelopment at significantly
higher rents seemed inevitable in light of the proposed purchase price. See id. Whether the city’s
recent upzoning contributed to an increase in the site’s land value is uncertain, but one could
expect that increasing allowable density in an otherwise high-demand housing market will
generally have that effect. See discussion and sources supra notes 68, 70-72. The City rezoned
the Carlton site from R-3 (multifamily) to RX-3 (residential mixed-use), which eliminated all
density (i.e., dwelling units per acre) restrictions. See CHARLOTTESVILLE, VA., DEVELOPMENT
CODE art. 2, div. 2.3.2 (2023). The site’s most recently assessed land value (prior to the upzoning)
was $2,526,300, which is suggestive.
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already encountering opposition from minority neighbors to nearby
market-rate development even in the absence of direct displacement.'*
Predictably, there is also opposition from those single-family
homeowners whose neighborhoods have been upzoned.'*

Our findings—(1) that land potential under the previous zoning code
was not being fully exploited and (2) that only limited uptake of the
city’s new density allowances is anticipated—should mute the more
extravagant claims made by both proponents and opponents of
Charlottesville’s recent upzoning. To be sure, Charlottesville has
seemingly embraced the conventional wisdom that single-family zoning
needs to be eliminated to significantly increase the availability of
affordable housing. Under Charlottesville’s new zoning plan, over
22,000 additional dwelling units will be allowed by right in areas
previously zoned for purely residential single- or two-family parcels.'>*
It seems unlikely that even a fraction of that allowable density will be
used, however, which raises the possibility that the elimination of
single-family zoning was more symbolic than consequential.

CONCLUSION

The debate over zoning and housing affordability has entered a new
phase. As more jurisdictions adopt upzoning and other densification
policies, scholars and policymakers can study their effects instead of
assuming them. The current literature indicates a mixed picture. In some
places, upzoning efforts seem to have been successful in generating
more housing supply; in other places, the effects have been negligible at
best. The effect of loosening land use regulations on the cost of housing
continues to be uncertain, and in any case, certainly not as dramatic as
proponents have sometimes asserted.

A central question concerns how zoning restrictions affect the
behavior of landowners. A long-standing assumption is that landowners
are constrained by land use regulations—that those restrictions have
bite. But the history of zoning suggests that landowners (especially
homeowners and potential homeowners) generally get what they want

152 Hawes Spencer, Pushback Over Expansion Sends Dairy Market Developer Back to
Drawing Board, DAILY PROGRESS (Aug. 3, 2023), https://dailyprogress.com/news/local/
business/real-estate/pushback-over-expansion-sends-dairy-market-developer-back-to-drawing-bo
ard/article 8d807bfe-30bb-11ee-9221-8b091506¢868.html.

153 Jason Armesto, I Don’t Want to Be Right’: Charlottesville’s Upzoning Opponents Could
Be Losing This Fight, DAILY PROGRESS (Oct. 7, 2023), https://perma.cc/S686-M6BD.

154 These zones were denoted under the old code as R-1, R-1C, R-1H, R-1S, R1-SH, R-1SHC,
R-1SU, R-1SUH, R-1U, R-1UH, R-2, R-2C, R-2H, R-2U, and R-2UH.
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from local government policymakers—indeed, zoning arose in part
because it facilitated housing development, especially in the suburbs.'*®

So, too, the assumption that zoning has bite might not be warranted if
we discover that landowners do not change their behavior once land use
restrictions are lifted. That landowners choose to be bound in ways that
limit their development capacity if others are bound similarly is not
surprising. Zoning is popular, and, even in the absence of zoning,
landowners regularly embrace development restrictions through private
covenants.'** Nevertheless, the fact that landowners fail to develop their
property to the limits of their legal rights even when their neighbors
may do so presents something of a puzzle.

That is what we find in our limited study of Charlottesville, a high-
demand city with rising housing prices and rental costs. We find
significant underdevelopment in the city’s residential and mixed-use
zones: 4% of parcels are vacant; 37% of residential lots are more than
twice the minimum lot size; two-family and multi-family residential
parcels are only 54.6% developed; the mixed-use corridors have only
34% of permitted housing; and only 2% of eligible parcels have a
permitted ADU. Anecdotally, this is what we see as we travel around
the city as well. Despite soaring housing costs, we find that landowners
are sitting on properties that seem ripe for development—in some cases,
for years.'?’

There are, of course, important caveats to this finding. We have tried
to limit our analysis to by-right development under the code, but there
are restrictions on development that are hard to assess except on a
parcel-by-parcel basis: new homes need frontage on a street, historic
preservation overlay districts will restrict development, and lots with
critical slopes are going to be restricted. There are numerous
discretionary review processes that also make the by-right designation
not quite by-right.'®

But even discounting for these barriers, we are confident that
underdevelopment is a real phenomenon—indeed, it is predicted by the
planning professionals. It may be that the economics of development are

155 For discussion, see Schragger, supra note 3.

156 See Christopher Serkin, 4 Case for Zoning, 96 NOTRE DAME L. REV. 749, 754 (2022)
(describing how restrictive covenants are a substitute for zoning).

157 Isabel Cleary, The Dewberry Stands Empty, and It’s Silence from the Developers,
NBC29 (Apr. 10, 2023), https://www.nbc29.com/2023/04/10/dewberry-stands-empty-its-silence-
developers/.

158 Similarly, we have not considered the difficulty or ease with which the city has historically
granted variances or zoning amendments. If the city has been relatively amenable to developer
requests for piecemeal zoning changes, then the city’s current state of underdevelopment is even
more startling.
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challenging, especially in a city with many individual landowners who
do not have land development expertise. Existing structures are difficult
and expensive to demolish or retrofit, and there is an inherent risk in
pursuing land development. That risk is increasingly being undertaken
by large developers with access to finance capital. Upzoning can induce
their entry into a specific market, but we would want to know a lot more
about that market before predicting a positive outcome. We should also
note that zoning regimes are a product of a political process and that
they can be changed. Also, the political economy of land use in a small
college town dominated by homeowners and students may be unique.

At a minimum, though, the lack of landowner uptake of existing
capacity suggests that zoning reform alone will not solve the housing
affordability crisis. This study provides some evidence that allowing
more density does not necessarily generate it. That may mean that land
use reform interventions need to be larger or better targeted. Or it may
mean that demand-side factors swamp supply-side ones, contrary to
conventional wisdom.



